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SENATOR SI MPSON: This session will conme to order, the
session of the Continuity of Governnent Commission. | am Al
Si mpson, privileged to serve as the cochair of the
Continuity of Government Commission wth a very renarkabl e
man in Washi ngton and the world, Lloyd Cutler, who is with
me. We will conduct the hearing here.

| just want to say that | saw one of ny coll eagues
out in the hall a nmoment ago, and | was stunned at his
comment, and | want to answer it right now | couldn't get
it out. The answer is, "Yes, | did sleep in this suit."

[ Laughter.]

So | hope that takes care of that question.

Now, as | say, one of the great privileges of
working on this Comm ssion--and it is a serious comm Ssi on,

i ndeed, and a serious issue, of what woul d happen with a
guorumin the U S. House and U. S. Senate, what woul d happen
W th presidential succession, what woul d happen wi th judges,
the Suprene Court. Those are the things that we probe on
this Conmm ssion.

But it is a great privilege to serve with LI oyd
Cutler, who becane a nentor of mne, as | would sonetines
becone quite ranmbunctious and he would cone to ny office and
say, "Alan, listen to what I'mtelling you. | have sone
t houghts.” Al ways congenially presented, never with a
partisan tinge, just a remarkable man who knew and | oved his
government. He is that man and it is a great privilege to
serve with himand to work with himon this very serious
I ssue which we hope will bring to the attention of Congress
in a way that they will act instead of relegating it to sone
top shelf or bottomshelf, as Lloyd and I know so well can
often be the case.

Wth that, | defer to ny senior colleague, LIoyd
Cutl er, an anmbassador extraordinaire of our governnent.

MR. CUTLER  Thank you, Al an.

Alan and | have had a love affair for a great man
years. For him it's comonplace to be sitting up on the
bench like this. For me, it's a rare and unusual privilege
not to be at the green-based table but to be sitting up here
wi t hout even having to go to the trouble of running to get
el ect ed.

[ Laughter.]

There are many, many things related to the war on
terrori smand defending the honel and agai nst external
terrorist attack that we can't do nuch about. But one we
can and should do sonething about is the ability of the U S
Governnent to respond, and with the quorum requirenent for
doi ng business in the legislature itself being built right
into the Constitution. W would be powerless to act or
respond in any way if, let's say, 100 or 200 Menbers of
Congress were killed in some future attack or a natura
di saster, and Congress itself could not function because it
could not assenble the necessary quorum

That is the issue which Norman Ornstein and Tom
Mann called to our attention, to the country's attention,
and it is one we certainly can and should do sonet hing



about. The role of this Conm ssion is what should that
sonet hi ng be.

We are very grateful to our sponsors--that is,
t hose who have funded this Conmi ssion privately, sonme of the
maj or grant-giving institutions in the country--and we are
very grateful to the Brookings Institution and to the
American Enterprise Institute to have undertaken this
project jointly, as a joint responsibility of two of the
| eading "think tanks" in this city and, indeed, in the
country and the worl d.

Unfortunately, with forest fires, snoke over Los
Angel es, fog, rain, we have had a little attrition in the
nunber of nenbers of the Comm ssion who are going to be
here, but | hope not in the nunber of w tnesses. But I
gather that Norman Ornstein, who is going to hel p open these
proceedi ngs, has |landed at Dulles, but is alittle |ate and
shoul d be here. Pinch-hitting for himat the nonent is Tom
Mann of the Brookings Institution who will tell us just
where we are and where we're going.

MR. MANN:  Thank you very mnuch.
Senat or Sinpson, you | ook so natural up there, you
just ought to be there nore often.

SENATCOR SI MPSON: " New bl ood. "

MR. MANN:  And, Lloyd, you fit confortably behind that dias,
I nust say. What a pleasure it has been to work with the
two of you, with Norm and John, with the other nenbers of

t he Conm ssi on.

What | would like to do is give you a status
report on what has happened in the wake of the publication
and di ssem nation of the Conm ssion's first report on
preserving our institutions, and as a backdrop for today's
maj or focus, which is on presidential succession.

Now, we all know the problem how to quickly
reconstitute the Federal CGovernment in the wake of nass
vacanci es fromthe death and i ncapacitation of Menbers of
the House and Senate as a consequence of a terrorist attack.
It's a serious problem and it is sobering that we went up
to and past the second anniversary of 9/11 without having
made any significant progress on this issue.

| wish I could give you a really positive report
on how the Congress is noving expeditiously and inexorably
to follow the thrust of the recommendations of this report.
But | can't do that. The fact is, the conclusion that our
Conmi ssion cane to after nonths of deliberation that a
constitutional amendnment was required in this instance is
not one that has been w dely enbraced by the House of
Representati ves.

On the other hand, | want to tell you there are
very encouraging signs in the Senate. W have had sone
extraordinary | eadership in this body by Senator John
Cornyn, who chairs the Constitution Subcommttee of the
Senate Judiciary Conmttee. He has held a set of hearings
in which a wide range of wi tnesses testified, including sone
Menbers of the House--David Dreier and Brian Baird.



It is also the case that he has begun to nove in
drafting a constitutional anendnent, as well as an
I mpl enenting statute that goes to the heart of the issues
that our Commi ssion raised in its initial report.

| want to al so say that the chairman of the ful
commttee, Senator Orin Hatch, has been quite interested in
this issue and has shown every sign of wanting to nove
forward with it as well. The ranking nmenber on the
Judiciary Comm ttee, Senator Pat Leahy, has attended the
hearing and has indicated a willingness to work with us and
others in trying to nove the issue forward. Senator Dodd on
the Rules Commttee has al so indicated interest, and Senator
Feingold. So |I think we're beginning to devel op a head of
steamin this body that is rather encouraging.

What Senator Cornyn is doing is, in ny mnd,
pursuing a potentially productive path. What he would do is
pass a sinple constitutional anendnent that woul d give
Congress the authority to create neans of filling vacancies
due to death or incapacitation, but then, through the
I mpl enenting statute, give the States the freedomto decide

how they want to do it. |If they decide they will only fil
such vacanci es due to death by special election, that's
their choice. |If it takes six weeks or eight weeks, then

their vacancies would remain during that tinme period. But

t hey woul d have the authority to vest the power in the
governor to designate a tenporary appointnment in the House
of Representatives, or in the case of incapacitation, in the
Senat e.

There could al so be a systemin which the
i ncunbent Menber in advance would draw up a |ist of those
who woul d serve in that capacity if he were to die or be
i ncapacitated, or the State could define sonme other neans of
providing for the tenporary appointnment. In other words,
rat her than the Congress inposing that nmethod on the States,
the States woul d have a wi de degree of |atitude.

M nd you, the authority would be invoked when one-
fourth of the nenbership of either body was found vacant or
I ncapaci tated, and that authority would remain in effect for
only a specific period of time. Certainly the Congress
woul d have the ability to say that, by a certain |ength of
time, special elections should be held for the House of
Representatives in any case, whatever the tenporary
appoi nt ment process m ght be.

In any case, Senator Cornyn and his staff are
wor ki ng on this |anguage. They expect to introduce the
amendnent and the inplenmenting |egislation very soon and
nove forward with it in their subconmttee and then to the
full Judiciary Conmttee. So there is action in the Senate.

The House is a sonewhat different story. Senator
Si mpson, you may renenber that there is a bit of
conpetitiveness between the two chanbers.

SENATOR SI MPSON: |' m shocked.
MR. MANN: | know you're shocked to be rem nded of that.

Many nmenbers of the House are understandably proud
of their reputation as the "people's House", the House that



was designed so that no nenber would serve in the body

wi t hout having first been elected by his or her
constituents. O course, when we go back to the founding,
the framng of the Constitution, Senators were, of course,
appointed by State |egislatures.

But | was felt obliged to remnd ny friends,
Menbers of the House of Representatives, there was a
Sevent eenth Amendnent. Sure enough, nenbers of the Senate
are also elected. It is only under those cases of vacancies
really due to death where we have had tenporary appoi ntnents
in the Senate, provided for by the Seventeenth Amendnent.

But it would be hard to argue effectively that the
fundanmental difference today between the House and the
Senate results fromthe fact that you have occasi onal
tenporary appointnents in the Senate before a speci al
el ection, but no such tenporary appointnents in the House.
The fact is both bodies have direct elections. Both are
"smal | d" denocratic institutions, and certainly their
relative size, their length of term the nature of their
constituencies and their constitutional powers explain the
differences nore than this particular elenent of distinction
that a tenporary appoi ntmrent power for the House does not
exist nowin the Constitution. But nmany nenbers hold
strongly to that.

M. Sensenbrenner, the chairman of the Judiciary
Conmittee, and M. Dreier, the chairman of the Rules
Comm ttee, have argued passionately that the whol e character
of the House would be altered if tenporary appointnments were
allowed to take place. Therefore, they have introduced a
statute, a bill, that calls for expedited special elections
in lieu of tenporary appointnents. Their |egislation calls
for elections being held within 21 days of the recognition
of a catastrophe, |eaving nmass vacancies or incapacitation.
What it allows for then is 14 days for the parties to
nom nate a candi date and 7 days for the election to take
pl ace, and then presumably an instantaneous certification of
the results--unli ke what we're having in California, where
the final counting of absentee ballots and provisional
ball ots and the canvassing and certification of results is
expected to take at least a full nmonth. Anyway, that is
what their bill calls for

The House Adm nistration Commttee held hearings
on this bill. Chairman Ney and ranki ng nenber Larson were
there, very actively involved. Congressman Sensenbrenner
and Dreier testified along with Congresswonman Candi ce
MIller, former Secretary of State of Mchigan. And then a
second panel cane on afterwards, including Norm Ornstein and
nysel f, and Don Wl fensberger, to talk about this matter.

The long and the short of it is that a nunber of
probl ens about this solution surfaced in the course of the
hearings. Nunber one, in fact, the 21 day nmandate was a
mandate that nost States sinply could not neet. It was nuch
too great a burden to suddenly have to put the whol e
el ection adm nistration operation into full speed froma
dead start, because there was no schedul ed el ection to get
the ballots created, to arrange for the polling places, to
train workers and so on. So by the end of this hearing,



Congressnmen Sensenbrenner and Dreier were saying, "Wll, the
21 days isn't a hard figure. It mght be 35 or whatever is
needed. "

| took this proposal down to a neeting of State
and |l ocal election officials the weekend before |ast and
raised it wwth them Al they could say is, "Oh, yes,
anot her unfunded mandate from Washi ngton."” They said,
"Realistically, we wll do what we have to do, what you tel
us we have to do. But you can't force an election |ike thi
when the nation is in trauma into such an extraordinarily
short period of tinme."

But even if it could be pulled off, the question
then becones would it be desirable? Wat kind of election
would it be? | nean, after all, North Korea has el ections,
and Saddami s Iraq had el ections. The question is, would it
be an election in which potential candi dates would have a
reasonabl e chance of qualifying to run, and would its
citizens have an opportunity to garner enough information to
make a reasonable choice? | think the general assessnent
was probably not, that we ought to hold our speci al
el ections as quickly as possible, but we shouldn't sacrifice
denocratic substance for denocratic form

I
S

SENATOR SIMPSON:  Tom | et ne ask you a question, because we
have sat through these hearings before with regard to the
successi on of Congress, and today we will talk about the
successi on of the presidency.

But | am always fascinated, and | would say
respectfully to ny fornmer House col |l eagues, | only hope they
understand the word "tenporary”. |[If they don't understand
the word "tenporary", we're never going to get anywhere with
them | think that's a tragic thing. W're not talking
about the sanctity of the House, the sanctity of our
Foundi ng Fat hers.

| am al ways dazzl ed by the phrase that "the
character of the House would be altered" if this were to
occur. Have you heard anyone ask themif the character of
the House would be "altered” if death and incapacity
shredded the ability to get a quorunf? | think that would
change the character of the House sonewhat.

[ Laughter.]

What about that? Wiat do they say to that?

MR. MANN:  Senator Sinpson, we raise that wwth themall the
time. We say what would the nature of the House be if there
were ten surviving nmenbers who had the capacity to neet to
forma quorum to elect a Speaker, to send himon to the

acting presidency. They said, "well, you know, certainly
sonething else will energe to take care of that. W just
can't change the basic character of the House." There

hasn't been a good answer, quite frankly.

In the hearings, we suggested they m ght be guilty
of alittle hubris here, getting so caught up in the special
character of the House and the role of tenporary
appointments in it that they mss the big picture. Wich
s, we're dealing with an extraordinary situation that m ght
occur. We pray it never does. W are tal king about putting



in place a systemfor an extraordinary energency, not for
the normal routines of U S. CGovernnent.

W use the | anguage "energency tenporary
appointments,” in which those appoi ntees woul d be repl aced
by those el ected as quickly as possible, but it would allow
the Congress to function at a tinme when the person serving
as President m ght be an unknown Cabi net nenber and the
country is | ooking for sonme genuine stability and
continuity.

Senator Sinpson, | would |ove for you to put that
guestion to Congressman Sensenbrenner and Congressman
Dreier, Congressman Snyder and a host of others, who put 100
percent of their focus on maintaining the special character
of the House.

SENATOR SIMPSON:  This is sonething I will do, because |

wor ked with Jimand David when | was here. | renenber Jim
Sensenbrenner went through tough tinmes when he was in the

mnority, and Peter Rodino was the chairman. | renenber |
took himto a conference conmttee. | said, "Wat are you
sitting outside for?" He says, "I can't go in there."

said, "Well, conme on it. Nobody is going to do anything."
That was the kind of partisan then schisns and divi sions
that Lloyd and | did not see, and certainly he did not see
in his | ong experience in Washi ngton.

But David Dreier and Jimare very bright people.
| believe Congressman Snyder testified before us--

MR,  MANN: Yes.

SENATOR SI MPSON:  And | can understand the intensity. |
t hough hubris was reserved only for the Senate, by the House
anyway referring to us.

But there is a stubbornness there that | don't
understand, unless it's just the thought that this can never
happen. |If that's the thought, that this can never happen,

I think that should have been abused on Septenber 11th.
Because everything we know, and the reason for our
activities, is that we fully believe, through intelligence
and sources, that they were headed for the U S. Capitol. W
were in session, the House had nenbers, the Senate had
people in the building. W knowthat. W don't know who
was here but we know the nunbers.

It puzzles nme greatly to be tal ki ng about our
Foundi ng Fathers and our role and historical perspective
when we're not tal king about anything like that. W're
tal ki ng about horror and tragedy and savages--you know, use
any nanme you want. We're not tal king about political
correctness. Political correctness is |ike wearing duct
tape over your nouth. You' ve got to go for the chunk here
and see what's going to happen.

These peopl e, whoever they are, do not concur with
our way of governnent, and would love to disrupt it. There
is a wonderful way to disrupt the governnent, and that is
not have tenporary appointnents, to fill themimedi ately.

| see that our colleague has cone fromthe West.
We do not consider California the West. The West is



Wom ng. But you have come, Norm fromthe West, and it's
tragic out there, isn't it? Sonme very tragic things are
happeni ng.

Norm you mght interject if you wish, but we're
glad to have you here. Tom has been bringing us up to speed
on where the Senate and House are legislatively. So | wll
| eave it to you two to--

MR. MANN. By the way, Senator, | think you have really put
your finger on it, that behind the view about the "people's
house" and the special character and how it would be
radically changed is a disbelief that this could ever
happen. Because if you believed it could, then the only
responsi bl e action, like preparing a will and signing it, is
to take decisive action here.

| do want to say--and Norm can el aborate on this.
Norm | have filled in on what Senator Cornyn has been doing
in the Senate, and the encouragi ng devel opnents there, but
how t he House has been | ess encouraging. | have tal ked
about the expedited special elections and the problens with
it.

But the encouraging part in the House--and to this
| turn to Normto el aborate--has been the work of Brian
Bai rd, Congressman Larson, who is working on his own
constitutional amendnment, and Chairman Ney of the House
Adm ni stration Conmttee, who have all shown clear signals
that they understand the magni tude of the problemand the
fact that we're not going to solve it by sinply speeding up
speci al el ections.

MR. ORNSTEIN: Thanks, Tom and thanks to both of our
cochairs.

It is a nmess out in Los Angeles with the fires.
Apparently, there was a fire right across the street froma
control tower that regulates all the traffic into all of the
Los Angeles airports, so they were |limting themto two or
three an hour where nornmally there would be a hundred. That
nmessed up the entire day and night and I was fortunate to
get back, even if many hours | ate.

MR. CUTLER. GC Span is filmng us in living color. It wll
show clearly M. Ornstein's eyes are very red.
[ Laughter.]

MR. ORNSTEIN. Those flights are never pleasant, especially
when they're |ate.

If we were two years ago where we are today, or a
year - and-a-hal f ago, | would be very happy. A
constitutional amendnent or consideration of anything of
this sort is not and should not cone quickly and easily
wi t hout a great deal of deliberation and thought and give
and take. You can see fromour own efforts with the
Comm ssi on over these many nonths that we have evol ved a
little bit in terms of our own thinking--in fact, quite a
lot in ternms of our own thinking, the nenbers have--about
what the specific formof the anendnent ought to be, or what
m ght go into the inplenenting legislation, the forns we



ought to take. We want to tread very carefully. This is
not sonmething that you pass through enotionally and then
realize afterwards that you' ve nade a m stake, which then
requires reanending the Constitution.

But the shane is that it took us al nbst two years
to reach a point where we could actually get serious
engagenent by the | eadership of the House of Representatives
on the issue. That serious engagenent--which | think would
have been appropriate two years ago, and then we coul d have
taken all these many nonths in an official and unofficial
capacity, going over sone of these delicate and difficult
| ssues--that serious engagenent is still in the form of
substanti al neasures of, as Tom has suggested, denial.

W really can see this with the alternative that
has been proposed by two major figures in the House of
Representatives, the Judicial Commttee chairman, Jim
Sensenbrenner, and the Rules Comm ttee chairman, David
Dreier, an appropriate focus on nmaking sure that in the
event of a tragedy we can have el ections expedited as
qui ckly as possible, but in a formthat was and is utterly
unwor kabl e, but also in a way that seened clearly to ignore
many of the problens that we have discussed at |length of the
real potential disasters that we face and, in particular, of
course, that of incapacitation, which | believe and nmany of
us believe may be the nore serious threat to our
institutions in the age of terrorismthan everybody dying.

If we don't deal with that--and the Constitution
clearly hasn't dealt with that; we clearly dodged many
bullets, alnost literally, with presidential succession when
it came to incapacitation for many years before the country
grappled with it--we would be shirking our responsibility.

No special election plan, no matter how quickly
you i npl ement those el ections, no matter how nuch you ignore
the niceties of real elections, deals with the issue of
I ncapacitation. It is fortunate, as Tom suggested, that we
have sone nmenbers in the House, including prom nent figures
| i ke Bob Ney and John Larson, who is now working very, very
hard, and of course, Brian Baird, who has chanpioned this
for along time, along with others like Chris Cox, who have
been engaged, and Martin Frost and Ji m Langevin, there are
many nmenbers of the House who are taking these issues and
their responsibilities seriously but not yet the | eadershinp.
Fortunately, we have in the Senate a nuch greater
Wi | lingness at this point at those top levels to grapple
wi th these issues.

MR. CUTLER  Could you briefly spell out the problem of
i ncapaci tation as distinguished from death?

MR. ORNSTEIN. Sure. Let's talk just about a couple of the
scenarios that m ght occur here and what the problemreally
woul d be, and in the real |ife sense.

W tal k so nuch about the fourth plane, and as we
now know, at |east we have other sources, international
sources, reporting that it was headed for the Capitol done.
W have tal ked about what woul d happen if we |ost a majority
of the menbers of the House of Representatives or a majority
of the menbers of the Senate under those circunstances, but



in the House in particular, where you would not have as
gquorum where you mght have to resort to what the
parlianmentari ans have suggested could fit the definition of
a quorum a mgjority of those living, who are also el ected
and sworn. But that mght [ eave you with just a handful of
menbers, or you mght take nonths to fill those seats.

But consider this. Consider that just days after
the tragedy that struck us on Septenber 11th, with the
strong possibility that that fourth plane m ght have hit the
Capi tol dome, we had a serious anthrax scare, deadly serious
and deadly, right here in this building, in the Hart
Bui Il ding right next door, in the Capitol itself, on the
Senat e side.

W still don't know who perpetrated that evil, but
what we do knowis it was highly effective weaponi zed
anthrax that in somewhat |arger quantities, instead of just
bei ng passed around in envel opes, had it gotten into the
ventilation system here, everybody in the chanber breathing
it, we could have ended up, a tangible possibility, with 50
or 60 or 70 Senators in intensive care units with inhalation
anthrax or synptons thereof, possibly for nonths.

Now, if that plane had hit the Capitol done and
t he donme, nmade of cast iron, had left litter fromthe plane,
the explosion itself, nolten cast iron flying out for
hundreds of yards, we m ght have had a coupl e hundred
menbers of the House killed, and we m ght have had anot her
200 in burn units for nonths.

There is nothing in the Constitution, nothing
allowable in the law for either house of Congress, if
sonebody is unable to performthe functions of the office
for extended periods of tine, save a vote by the chanber to
expel such individual fromthe body, that can bring that
person back to be a part of a quorumto vote.

Now, for one person, or two or three or four, it's
not a huge catastrophe, and as you both know, we have had
i nstances in both chanbers of individuals who have been
i ncapacitated for |engthy periods of time, nonths or even
years. You operate with 99 Senators, or you operate with
433 nenbers of the House, or 434. But if you had 60
Senators in intensive care units for six weeks, eight weeks,
even the capacity and the Constitution and the Seventeenth
Amendnent that allows appointnents to the Senate in the
event of vacancies doesn't talk hold because there are no
vacanci es.

Now, what if you have a bunch of people who are
going to be out for six weeks, eight weeks, or even three
nont hs because of the heinous acts of terrorists? Are we
seriously going to expel those people fromtheir offices so
that they can be replaced by other appointnents, to
basically shunt themoff of public life? O course not. W
can't and we shouldn't.

What we have got to do, though--because these
ki nds of circunmstances, or a snmall pox attack that |eaves
peopl e quarantined for a period of tinme, saran gas, any of
t he nunber of things now that we know are out there--you
have got to have some provision. Because here you're
tal king about indefinite periods of tine. The House of



Representatives we know, with deaths, we can get elections
done within two or three or four nonths, however long it may
take; sonebody may be out of the capability of serving in
the office for many, nmany nonths.

It seens to us that we have got to have a
provi sion for energency interimappointnents in the event of
wi despread incapacitation and, of course, being extrenely
sensitive to the reality that the determ nation of such
i ncapacitation and the return to office has to be handled in
a delicate fashion, renoved frompolitics, and has to be as
much as is humanly possible in the hands of the
I ncapaci tated individual s.

I f sonebody is in the hospital for a period of
time and then is ready to cone back, the instant that person
is ready to cone back, they should be able to resune the
post and bunp whoever has replaced themin the interim
But, without that, we could be without a Congress for an
indefinite period of tinme until you actually reach the next
general election. |Indeed, with the Senate, given the six-
year terns, it could be for even longer than that without a
si zeabl e nunber of figures.

If you don't deal wth that problem it seens to
me, it seens to us, you are shirking your responsibilities
in a fundanmental way here with what we know is the kind of
threat that faces us.

SENATOR SIMPSON: Wth the present atnosphere perhaps of
civility in the country, not just in Congress--1'm always
appal l ed. They say what about civility in Congress. | say,
what about civility in the Little League or city counci
chanber--don't give nme that--or the conmm ssioner's room
But it is that question of the degree of
i ncapacity, and it's the fear that sonebody would say this
person is incapacitated and politically salt them away,
seeki ng advantage. | nean, that's out there in this arena.
Is that a disturbing part of it, that it is not--
and Lloyd is so correct, that we have grappled with that
i ncapacity situation because no one has even thought of it
before. But in the doing of that, is there a great deal of
di scussi on about not just the person who is incapacitated
saying "I"'mready to cone back", but sonebody would say "I
woul d i ke to have a doctor's opinion on that. | don't
think he or she is ready to cone back.” | nean, you're
going to have stuff like that. |Is that what clouds it?

MR MANN: | think that's part of it. That is part of it.
But one of the conditions that nakes this nore palatable is
we' re not tal king about ordinary circunstances. W' re not
tal ki ng about one Senator or one House nenber being

i ncapacitated. W' re talking about an attack on our first
branch of governnent. Under those circunstances, it seens
to ne there would be less possibility of this kind of
political manipulation, a greater effort to find sone
nonpolitical objective way of determ ning that

I ncapacitation exists. Like the nenber is sinply unable to
show up in the body to cast votes, and then to defer to his



or her judgnent as to when they would be ready to return to
of fice.

So ny feeling is that we actually nade a little
progress with this in the House hearings, because one of the
peopl e testifying against a constitutional anmendnment was Don
Wl f ensberger, a long-tine staff nenber of the House Rul es
Comm ttee. But when hearing the conplicated probl em of
I ncapacitation, he said that he would anend his view and
acknow edge that a constitutional anmendnent woul d be
necessary to deal with the problem of incapacitation. So,
Senator, | think there are sone encouraging signs there as
wel | .

MR. ORNSTEIN: One of the things we have to be careful about
here is that you don't want to get into a situation where,
say, to use a State analogy, all the nenbers of one party

| eave the State and go to, say, Ardnore, Oklahoma, just to
pick a place at random and have the | eadership of the other
party declare themincapacitated and fill their seats.

Qovi ously, you don't want this to becone a political
football in any fashion.

That is why we have had to give a great deal of
attention to, and we still need to pay nore tine and
attention to, what triggers these kinds of events. It can't
be triggered by a single individual |eader. W cannot |eave
any possibility for the tenptation of political manipul ation
in this process.

When it cones to returning to the post, | think a
| ot of Americans have actually gotten a bit of education on
this. Qur own John Fortier wote an interesting piece in
Rol| Call about the "West Wng" television show, which took
up the question of presidential incapacitation over the end
of | ast season and the begi nning of this season.

W don't need to have the sane kinds of conditions
for Menbers of Congress, where you need a Cabinet vote in
sone cases and a very conplicated procedure in place. |
think all we really need here is that, once an individual
menber - - because it's going to be spread across |arge nunbers
of them-is ready enough to sign an affidavit saying "I'm
going to return to ny post”, then that person can return.
Because you also don't want to leave this in a position
where sonebody feels ready to return and is bl ocked by
formalities fromdoing so.

MR, CUTLER As | think we will develop |ater during the
day, in the Twenty-Fifth Amendnent we already have this
problemrelated to the difference of opinion between the
Vi ce President and the Cabinet on the one hand and the
President on the other, as to whether he is or is not

i ncapacitated, or as to whether his incapacitation has
term nated and he wants to come back

MR. ORNSTEIN. W haven't solved that problementirely, and
we need to tinker with that as well.



SENATOR SI MPSON: Wl |, thank you very nuch. | do
appreciate all the work you have done and all the work your
group has done.

| want to add a personal note. Lloyd and | were
visiting this norning and one of our wonderful nenbers,
Congressman Bob M chel, his wife died this week and we
extend to himour deepest synpathies on that |oss. She was
a wonderful woman, Corinne, and | knew her, you knew her,
all of you knew her, and | wanted to extend that. | should
have done that at the initiation of the hearing.

MR. ORNSTEIN. M. Chairman, if | could just add a note on
that. She has been ill, of course, or had been ill for many
nonths, a stroke that | believe followed a hip replacenent
surgery many nonths ago. Bob Mchel was at her side al npst
constantly during that tinme, but still nmanaged to keep up

Wi th our Conmm ssion and to work along with it. He saw this
as an inportant issue and he has been a chanpion for us.

SENATOR SI MPSON:  That's why he was a conbat veteran
heavi |y decorated, and a congressi onal menber heavily
decor at ed.

So, thank you very nmuch. We will go on nowto
Panel 2, John Fortier, with a review of the statutory and
constitutional provisions affecting presidential succession.
We appreciate your fine work. You are a splendid staff
person and have given us great gui dance.

MR. FORTIER:  Thank you for having us here today. W are
nmoving fromour initial year of consideration of the
continuity of Congress to |ooking at the Executive branch.

Certainly, while we don't know for certain where
that fourth plane was headed, it seens that it was headed
for the Capitol, and the other likely alternative was the
White House. That is clearly not the only way that
terrorists could target the Executive branch

W have in place, nore so than in Congress, a
system of presidential succession, but it cuts across
various provisions in the Constitution as well as the
various statutory provisions. So let nme, as a precursor to
the rest of the day, lay out nore or | ess what we have in
place in law and in the Constitution, give you a little bit
of the history of how these cane about, and then we wl|
follow that up with a panel later this norning on sone of
the real problens or quirks in the presidential succession
system and spend nmuch of the afternoon hearing sone
proposals as to howwe will fix them both from sonme outside
experts, as well as froma nenber of the Senate and several
menbers of the House.

The presidential succession systemis primarily
governed by Article Il of the Constitution, Article II,
Section 1, Cause 6. It is in that section that the
Foundi ng Fathers gave to the future |l egislature the power to
|l ay out the details of the Presidential Succession Act in
| aw.

Just a few notes about that clause. It's
relatively short, but it's very explicit. There are a



nunber of ways in which the presidency can be vacant, and
all of these different ways that the presidency can be
vacant can be inpacted by terrorist attacks, or m ght even
be caused by terrorist attacks, or m ght be exploited by
t hem

First, the case of the renoval of the President.
Clearly, if a President is inpeached and then renoved by the
Senate, the office is vacant. The death, the resignation,
or the inability to discharge the powers and duties of the
said office, the question of incapacitation, which is |ater
dealt with in nore detail by the Twenty-Fifth Arendnent, but
is still nmentioned here in the original Constitution as a
possibility for the office being vacant and the need to fil
It with someone el se.

|l wll note, just |ooking ahead, there is one
other way in which the office mght be vacant, and that is
dealt with to sone extent by the Twentieth Amendnent. That
is, what if we have no President on January 20th? What if
there's a failure to quality the President? Most |ikely,
that was envisioned as there's an el ection controversy, like
the 1876 el ection controversy, which isn't resol ved by
| naugur ati on Day. Then who is President, the old President,
has to | eave and the office is vacant. But also it mght be
caused by an attack that were to kill the President and Vice
Presi dent before Inauguration Day, the President and Vice
President elect, or a nuch nore unlikely scenario, of the
President or Vice President not having reached 35 years of
age or lived in the country |ong enough where they woul dn't
technically have qualified. But all of those situations
woul d | eave the presidency vacant and we need to fill the
vacancy sonehow.

Then the Constitution goes on to nmake the point
whi ch every Anerican knows, that the Vice President wll
fill inin those situations. But after that, if the Vice
Presidency is also vacant, for any one of those reasons
menti oned beforehand, that "Congress may, by |law, provide
for the case of renoval, death, resignation, or inability,
both of the President and Vice President, declaring--"and I
enphasi ze this term"--what officer shall then act as
President, and such officer shall act accordingly, until
the disability be renoved, or a President shall be elected.”

Just to unpack that statement a little bit, the
word "officer” is significant because it does place sone
limtation on who Congress may specify is in the line of
successi on. Wen Congress chooses to wite a Presidenti al
Succession Act, who are the potential candi dates that they
can put in the |egislation?

Now, you will hear later in the day nore detailed

argunents about what that word "officer"” neans. It is ny
own view that that would nore clearly be "officer of the
United States”". In fact, an earlier draft during the

Consti tutional Convention had that exact phrase--"officer of
the United States”, which if that is the case, that does not
i ncl ude Menbers of Congress, which we have included in the

| ine of succession at various tinmes, in the first Act, and
then for many years we didn't have Congress in, and now



again we have congressional |leaders in the |line of
successi on.

If that "officer” nmeans "officer of the United
States", then the Framers were thinking nore along the |ines
of a nmenber of the Executive branch that Congress could
specify to be in the |line of succession.

| wll go on to note that at the very end of the

Clause, which | read earlier, "...until the disability be
renoved...", the Franmers had in mnd that soneone filling in
for the President, either the Vice President, or if the Vice
President is not available, would only fill in for the

inability until the President recovered. The original
Constitution doesn't lay out in any detail a procedure for
determ ni ng when the President is disabled, when he cones
back, but it does contenplate the President returning to
of fice, not a person taking over pernmanently.

There was over the years sone di spute about this.
Some thought the next person to take over for the President,
even in an incapacity situation, would necessarily serve out
the term M viewis that that is fairly clear and is
certainly accepted now with the Twenty-Fifth Amendnent, that
whoever takes over for disability would only do so until the
Presi dent recovered.

Finally, "...or a President shall be elected."”
This last part of Clause 6 here is significant for two
reasons: one, there was a debate about what the | anguage of
this would be. There was sone consideration that the person
who is serving as President, who woul d become acting
President until the end of the term until the next
regul arly schedul ed presidential election.

But James Madi son was very nuch an advocate of the
possibility of having a special election, an election that
filled the remai nder of the presidential term So this
| anguage is left vague. It allows Congress to specify a
speci al election, or not.

When we get to the first Succession Act, we wll
see that Congress actually did go ahead and specify such an
el ection. But it gives Congress the option. That is an
option that we would have today, to recommend or not
recomend.

Do we want to consider the possibility that, let's
say, early on in a presidency, the President and Vice
President are killed, or a |arge nunber of people in the
|l ine of succession are killed, and we end up wth a somewhat
obscure President, not known to the people. Wuld we want
to then--and that person, if it's in the beginning of the
term would serve nearly four years--would we want to then
specify that there would be an el ection six or twelve nonths
down the road to fill out the remainder of the tern? It's
an option that's open to us.

The first Congress did not pass a Succession Act.
There was argunment about it, debate, but they couldn't cone
to agreenent. But the second Congress did. The details of
it are also in your briefing booklet.

The highlights of it are that Congress, even
havi ng debated this just two or three years before the
adoption of this law, debating the constitutional provision,



chose to put congressional |eaders in the |ine of
succession. It was contentious at the tine. Janes Mdison
argued very strongly that this was not constitutional, that
congressi onal nenbers were not "officers of the United
States"” and they were not allowed. But there were sone
political considerations. Mny of the Federalists did not
want Thomas Jefferson, who served as Secretary of State, to
be next in the line of succession. That argunent went out,
that the original Act of 1792 has two people in the |ine of
succession after the President and Vice President--first,
the President pro temof the Senate being the third, and the
Speaker of the House being the fourth. No one after that.
No menbers of the Cabinet in the Iine of succession at all.

It also did provide for a special election. 1In
fact, it required a special election in the case that both
the President and Vice presidencies becane vacant. Just the
Vi ce President acting as President, that would continue for
the rest of the term But if the two were vacant and the
President pro temor the Speaker to step in, that would only
be until you could hold a special election to fill out the
remai nder of the term

| am not going to go through all of the various
deat hs and vacancies that occurred in the presidency and
vice presidency in the next 90 or so years, but there were
actually significant nunbers of them Presidents we wl|
probably be nore famliar with, but many, many Vice
Presidents actually did not serve out their ternms. Both of
James Madison's Vice Presidents died in office.

At the tinme, because we did not have the Twenty-
Fifth Amendnent, there was no way to fill the vice
presi dency. Once the vice presidency becane vacant, it
remai ned so until the end of the term So if either a
President died and the Vice President noved up, or a Vice
President died, you would have a vacancy.

The first presidential vacancy was John Tyl er
taking over for WlliamHenry Harrison. It is of sone
hi storical interest, probably too arcane for constitutional
argunents over it, but there was a question as to whether
Tyl er was President or Acting President. He certainly
assuned and took on the mantle of being President. The
i nplications for his powers weren't so great, but there was
sonme presidential aspects which, as | say, | won't get into.
But he considered hinself President, and that precedent nore
or less continued, that the Vice President becane the
Presi dent.

Certainly the period beginning with the Gvil War
and the 20 years after was a period of great instability for
continuity of the Executive. O course, you had the
assassination of Lincoln, but then you had the presidency of
Andr ew Johnson. Andrew Johnson is President and there is no
Vice President. Andrew Johnson is inpeached and nearly
renoved, one vote short of being renpved by nenbers of the
other party, the other faction. Radical Republican
sentinment wanted to renove him One vote short, with the
President pro tem of the Senate, who voted for the
convi ction of Andrew Johnson, actually assum ng the
presi dency had Andrew Johnson been renoved.



Then in 1876 you have the Hayes-Tilden el ection,
whi ch goes to within two or three days of I|nauguration Day,
whi ch back then was in March. That not being resolved until
nearly the day, had it not been resolved, there would be no
President at the time of the inauguration. Presumably the
Successi on Act woul d have kicked in, but it was not
specified until later in the Twentieth Arendnent that the
| aw coul d provide for this scenario. So it's not clear what
woul d have happened. Probably you woul d have had the pro
tem of the Senate take over, but that was not laid out in
any great detail.

If you nove on to the Garfield presidency,
Garfield was el ected, was shot, and lay incapacitated, in
and out of coherence for a long period of time--1 think it
was close to 80 days or so--which raised great questions of
I ncapaci tation which were never fully dealt with. The Vice

President didn't step forward at that tine and say "I'm
going to take over the presidency for incapacitation
reasons.” It lingered for a while.

Then, when Garfield died, Chester Arthur took
over.

Arthur having taken over, we had a situation where
there was no one in the line of succession. There was no
Vi ce President any nore because Arthur was acting as
President. You had no President pro tem of the Senate
because at the time Congress didn't typically cone in, a new
Congress, until Decenber. This happened early in the term
The only time that the Senate had sat, Chester Arthur, the
Vi ce President, had been sitting as President of the Senate,
they didn't elect a pro tem There was no Speaker of the
House. There was no one in the line of succession. Had
sonet hi ng happened to Arthur, we would have had no one in
the line of succession.

That still didn't quite cause Congress to act to
change the law until the sane situation nore or |ess
repeated itself in the Gover Ceveland presidency. Gover
Cl evel and's Vice President died, and again, there was no one
in the line of succession. No pro tem no Speaker of the
House. Just Gover Ceveland without a Vice President.

Finally, Congress decided in 1886 to revise the
Act. Here you had a rehearsal of nmany of the argunents in
the in the second Congress, where there was a di scussion of
whet her it was constitutional or not to have nenbers of
Congress in the line of succession.

Al so, a practical question. D d we want possibly
the presidency to switch parties because of a death or
i ncapacitation? You had Cleveland with the possibility of a
Republ i can taking over who was the pro temof the Senate.
Did you want that to sort of switch w thout having had an
el ection?

Congress cane to the decision that it would take
menbers of Congress out of the |ine of succession, take
itself out of the line of succession, and have just a
Cabi net line of succession. That law was in effect from
1886 to 1947, just the Cabinet, in order of the creation of
their departnents, the Secretary of State, down the--at that



time | think there were seven Cabinet departnents in the
i ne, and Congress was not in the line.

Ski ppi ng ahead to 1945, Harry Truman becones
President. Harry Truman, of course, spent nost of his
public career in the Congress and was not elected directly
to the presidency. Early on, he made a speech and a plea to
Congress to change the Presidential Succession Act. He felt
very strongly that he, the President, should not be one to
appoi nt his own successor. |f Truman had appoi nted--and he
did, actually, a new Secretary of State--he would be
appointing with the Senate's confirmation his own successor,
and the belief that there should be a denocratically el ected
person in the Iine of succession. Therefore, reversing the
order of the congressional |eaders, putting the Speaker of
the House first, then the President pro temof the Senate,
foll owed by the Cabinet, again in order of the creation of
their departnents.

Most of what Truman proposed in his speech, and
| at er messages to Congress, was adopted by Congress. One
feature that Truman did propose which was not was the

special election provision. | didn't discuss the special
el ection provision in the Act of 1886. It was a little nore
vague in the 1886 Act. It didn't require a speci al

el ection; it called for Congress to cone back in session
qui ckly after a vacancy in the presidency to potentially
call for a special election, but it didn't require it in the
Act itself.

Truman t hought there should be a special election
i f the vacancy occurred early on, again consistent with his
view that the successor to the presidency have the stanp of
approval of a people. So the Act in 1947 did not ultimately
i nclude a special election provision.

| nmentioned the order of succession, but there are
a couple of other features of the '47 Act which are still in
effect today. Really, the only tine it has been anended is
to add new Cabi net nenbers at the end of the |ine of
succession, not to substantively change the Act. That is,
Congress is not only high up in the line of succession, the
President, Vice President, Speaker, pro tem and then the
Cabinet, but it also is favored in another way. 1In the case
where an attack woul d knock out the top four people in the
| ine of succession--the President, Vice President, Speaker
and pro temare killed and a Cabi net nmenber becane
President--let's say that Colin Powell were to becone
President--the Act also allows for a new Speaker to be
el ected, or a new President pro tem and to bunp out the
menber of the Cabinet.

So you could have a situation where President
Bush, let's say an attack occurs, and a President Powel| for
a nunber of nonths, and then you have a new Congress or the
exi sting Congress electing a new Speaker or pro tem-it's
sort of a race as to who can get there first--and say that
Speaker or pro temwould then claimthe presidency and
beconme a third President, you m ght have three Presidents in
the course of a short period of tine.

It is also not specified what the procedures are
when the Speaker or pro tem have to bunp out the Cabinet



menber. It has been contenplated that, again, let's say a
Powel | presidency would go forth, and the Speaker and pro
temwuld be newy elected, and would say in this case to
Secretary Powell, "You may act as President, but if it turns
out we don't |like what you' re doing, we will then claimthe
presi dency for ourselves”, thereby nore or |ess eviscerating
t he separation of power.

So the intention of that--and I'mdrifting a
little bit into the problens of the Act, which we will talk
about | ater--but the intention of that was to again give
priority to Congress and to elected officials, but there are
sonme ot her consequences to having this so-called "bunpi ng"
procedure, where the Congress can cone back in the |ine of
succession at any tine.

It gets very conplicated when we think about our
ot her problem the continuity of Congress, where the
Congress itself may be either unable to neet or a very smal
nunber of people in Congress mght go forward and el ect a
Speaker. You coul d concei vably have a Speaker el ected by
five menbers bunping out the Secretary of State and becom ng
the President of the United States.

There was actually significant tal k about
successi on and issues of incapacity of the President in the
50's with Ei senhower, with several health scares, heart
attack, a very serious one, and, of course, the
assassi nation of President Kennedy.

But in the wake of that, in the early '60's and
t hrough 1967, there was debate in several Congresses, and
then ultimately the passing and ratification of the Twenty-
Fifth Anmendnent. The Twenty-Fifth Armendnent that we all uded
to earlier deals primarily with incapacitation. But just to
| ay out a couple of other features, in a way, one of the
nost significant is that it allows for a new Vice President
to be appointed. For many years, as | nentioned, we have
had cases where the vice presidency |lay vacant for al nost
four years because either the President or Vice President
had died early in the term This provides, if there is a
case where just a single death occurs and not the
si mul t aneous death of the President and Vice President, it
allows the President to appoint a new Vice President and
for, in this case, both the Senate and the House to confirm
t hat person. O course, we have had that happen twice with
both Gerald Ford and then with Nel son Rockefeller.

A coupl e of features of the Amendnent that go
beyond that are the questions of how you deal with a
President who is incapacitated. There is sone clarity in
that Act as to how a President signs over the presidency in
the case of a tenporary incapacitation which he foresees,
possi bly goi ng under anesthetic for an operation, and then
with the notification of Congress, he can clai mback the
power .

There is also a contentious--well, there is an
unf oreseen incapacity problem where the President has
sonet hi ng happen to him an illness or sone unforeseen
I ncapacitation, where the Vice President, with a majority of
t he Cabinet, can declare that the President is incapacitated



and the Vice President will then serve as acting President
until the President recovers.

Finally, there is the contentious situation, where
perhaps a President is incapacitated and does not think that
he or she is incapacitated, a case of nental illness or sone
ot her case which would be a little less clear. You would
agai n have the Vice President and the Cabinet, by majority
vote of the Cabinet, plus the Vice President, declaring the
President to be incapacitated. The President then stands up
and says, "No, you're wong. | amokay. |'mthe
President.”

Then there's a 21 day period where the Vice
President actually remains President and Congress woul d
decide by a two-thirds vote. |[If Congress says by two-thirds
vote that the President is really incapacitated, then you go
ahead and | eave the Vice President in that place as acting
Presi dent and Congress, by a very high hurdle, resolves it.
So those are the main features of the Twenty-Fifth
Amendnent .

Let me note a couple of things. Wen the Twenty-
Fifth Anmendnent was first proposed in 1963 before this
committee, there was al so a provision to take Congress out
of the line of succession. There is a way in which the
appointing of a new Vice President cuts against Harry
Truman's argunent, that you shouldn't appoint your own
successor, that a new Vice President would be appoi nted by
the current Vice President, that Gerald Ford woul d appoi nt
Nel son Rockefeller, for exanple, or N xon would appoint
For d.

It al so took Congress out of the |line of
succession altogether. It went back on the argunent that in
1947 had made. It favored a Cabi net succession provision.

The one area where the Twenty-Fifth Anendnent
doesn't really cover is in the case where there is no Vice
President. This was the case in the "Wst Wng" scenario
that was referred to earlier, where the Vice President has
resigned and the President had, in this case, an
i ncapacitation that had to do with himbeing unable to act
due to a conflict of interest that his daughter had been
ki dnapped and he didn't feel he could act in the interest of
the country, so he stepped asi de.

In that case, you have a very confusing situation
The Twenty-Fifth Amendnent doesn't really cover it. You go
back to the 1947 Act, which is vague about how the President
| eaves office and cones back. So the Twenty-Fifth Amendnent
covers many things, but that original Twenty-Fifth Amendnent
that cane before the commttee was clear, that the Cabinet
took over and that, if the Vice President was m ssing, then
it was the Secretary of State with the mgjority of the
remai nder of the Cabinet who could declare the President
i ncapaci tated. You have the nechanismin work all the tine.
W don't quite have that yet.

MR. CUTLER  Could | add just one footnote to your history?
MR FORTIER  Yes.



MR. CUTLER  Wiich is that several years ago an effort was
made by the nedical profession, both practicing doctors and
the academics, to get in on the subject of whether the
President was or was not incapacitated. It fell apart on a
di spute anong the various branches of the nedical profession
as to which branches woul d be consul ted and have the right
to advise. As a result, nothing happened.

MR. FORTIER. That is correct. There is actually a
provi sion of the Twenty-Fifth Amendnent which | didn't
mention, and |I'mglad you brought it up.

VWiile | nentioned that the Vice President, with a
majority of the Cabinet, can declare the President
I ncapaci tated, there is another nmechani smwhich has not been
exerci sed by Congress but is open to Congress if they would
like it. It says the Vice President and the majority of the
Cabi net, or such other body that Congress nmay decide. So if
Congress wanted to appoint a nedical conm ssion, as M.
Cutler is referring to, the Vice President and the mgjority
of that conm ssion could declare a President incapacitated
i nstead of the current situation we have with the Vice
Presi dent and the Cabinet.

Finally, why don't we nove just to the present
day. As | nentioned, the only changes in the '47 Act since
1947 have been when we have created new departnents--the
Secretary of Education and the Secretary of Veterans
Affairs--to put themin the line of succession. W have
done so really by rote. W have just stuck themat the end
of the line of succession, not thinking about the relative
I mportance of the departnents.

There are sone pieces of legislation currently
before the Congress. One of them cones out of this body,
out of the Senate. A nmenber of the Judiciary Commttee,
Senator DeWne, and Senator Dodd of the Rules Committee,
i ntroduced this bill which was to put the Honel and Security
Director in the line of succession. W now have a Cabi net
Departnment of Honel and Security and we forgot to put himin
the line of succession when we created the departnent. So,
instead of sinply putting that Secretary at the end of the
| ine of succession, they have thought about it and said
well, the relative inportance of this Secretary is fairly
hi gh, so they have put hi mbehind the Big Four Cabi net
menbers, behind the Secretaries of State, Treasury, Defense,
and the Attorney Ceneral. Then it's Honel and Security, and
then Interior and all the others down to Veterans Affairs.

That bill has gone through the Rules Committee,
whi ch actually has jurisdiction in the Senate for
presidential succession matters, and the statute, and it has
passed the full Senate. The House has not acted, although I
will say that there are a nunber of bills in the House which
do additional things which include that provision, so it
seens like it's a relatively consensus position.

There are a couple of bills in the House as well.
You will hear fromthe sponsors of themlater this
afternoon. One is Representative Brad Shernman, who believes
that the | eadership of the same party of the President
should be in the line of succession.



Take, for exanple, the case where Bill dinton is
President, Al Gore is Vice President, and New G ngrich is
Speaker of the House. An attack that were to kill the
President and Vice President woul d | eave Speaker G ngrich
of the opposite party, as President. You can find exanples
on the other side, wth Speaker O Neill taking over for
Presi dent Reagan and ot hers.

Hs bill would say that, if there's a Denocratic
President, Bill Cinton, then the Denocratic |eader, D ck
Gephardt, would have been in the |ine of succession instead
of Newt G ngrich.

And it nmakes a change in the Senate. |nstead of
the President pro tem it would be the magjority or mnority
| eader, again according to which party the President is of.

The other bill is a bill introduced by Chris Cox
and Martin Frost, cosponsored by Representative Baird, who |
think will speak about it this afternoon. It fixes several
of the provisions that we spoke about today. One is the
bumpi ng procedure. It doesn't allow Congress to kind of
come back in and bunp out a Secretary sitting in |line.

It also fixes sonmething | didn't nention, which is
where there is an acting Secretary of a departnent who may
be in the line of succession. The Act itself only requires
that the Secretary of the departnent be confirned by the
Senate. That confirmation mght be for a person who is
second or third in the departnent--let's say the nunber two
person as the Secretary of State in the State Departnent,
and the Secretary of State steps aside and that nunber two
person becones President. So this Act would al so clear up
the provision of an acting President. Then also both of
those bills include the provision to put the Homel and
Security Director in the line of succession

Certainly, I think they are positive changes, al
of them There is certainly nmuch nore to discuss in terns
of the problens and solutions in the |ine of succession, but
there are current efforts going forward.

Let nme al so agai n acknow edge Senator Cornyn's
| eadership on this, holding a hearing with Senator Lott, a
joint hearing of the Rules and Judiciary Commttees in
Sept enber of this year to explore these very issues.

SENATOR SI MPSON:  Thank you very, very nuch. Your
recitation ought to be a tape for governnent classes, what
we used to call civics classes in ny day. It was
fasci nating.

What intrigued ne in reading the background
material was that the Postnmaster General was once in |line.
They ki cked himor her out--

MR, FORTIER  Just recently. Well, probably 30 years ago.
It's not too long ago that he was fifth in the |ine of
successi on.

SENATOR SI MPSON:  And then the fact that Congresspersons
were in, and then they were out, and now they're in and sone
say they should be out again and it should be Cabi net
menbers only, which is interesting.



only question is, in your remarkable studies,
why didn't they say the Majority Leader instead of the
President pro ten? They pick the Speaker. The President
pro temis cerenonial in nmany ways, always going to the
seni or menber, usually, of the party. Wat was the quick
| egi sl ative history of that, why they skipped over the
Majority Leader?

MR. FORTIER: The original 1792 Act actually began with the
President pro tem the President pro temand then the
Speaker. The President pro temis nmentioned in the
Constitution. Really, the Ofice of Majority Leader--
actually, it's not even technically an office; it's a party
| eader--doesn't evolve until nuch later in our history. So
you have "slim pickins" to choose from at least in the
begi nning of the Congress, as to who is the nost inportant
person in the Senate.

The criterion that we use nowis in no law. [It's
a custom that it's the |ongest serving nmenber of the
majority party. That, too, did not develop until later.

It was the case, though, that early on, the
President pro temwas not a |ong serving--People didn't
serve very long in that office. Sometines there was no pro
temof the Senate. |If the Vice President sat as President
of the Senate, there was no need to pick a pro tem So you
did have problens in that early Act of not sonetines having
a pro tem

That bei ng established as the precedent early on,
even when they were |ater taken out in the 1880's, when you
cane back to 1947 they sinply switched the order and put the
Speaker and then the pro tem It certainly could have been
the case that they put the Majority Leader in. There is
sonme question as to how you do that because it's a party
| eader who is recognized by the chair, not a formal office
recogni zed by the Constitution. There probably are ways to
get at it, but they went with the pro tem although they
denoted hi mand put the Speaker above him

SENATOR SI MPSON:  Any further questions?
MR, CUTLER:  No.

SENATOR SI MPSON:  Thank you very much. That was very
hel pful and very well done.

Now we have a final panel before our |uncheon
recess: Akhil Amar, Howard Wasserman, and again John
Fortier, on problens with our presidential succession
system W are very pleased to have such fine experts on
t hat issue.

However you w sh to proceed.

MR FORTIER W will start with Akhil Amar, and then Howard
Wasserman, and | will fill in at the end.

SENATOR SI MPSON: Very good.
MR. AMAR  Thank you very nuch, M. Chair.



Wth your indulgence, | mght just try to
summari ze sone testinony that | gave before Senators Lott
and Cornyn on this issue, just by way of background.

The topic of presidential succession has been one
that I have been witing about really for al nost a decade
now. | feel alittle Iike Cassandra, who warned about
I npendi ng di sasters. O course, no one ever listens to her,
even though sonetines, in her case, all the warnings were
true.

I ndeed, al nost a decade ago, in February of 1994,
| gave sone testinony before the Senate Judiciary
Subcommi ttee on the Constitution, Senator Sinobn, on a
related topic. | expressed the view then and in subsequent
|l aw review articles, and again |ast nonth, that the current
succession statute that you've heard John sumarize is a
di sastrous one, a constitutional accident waiting to happen,
that needs to be repealed and replaced. So let ne sumarize
qui ckly the problens with it and then ny proposed
alternative

First, | believe it violates the Succession C ause
of Article Il, Section 1, paragraph 6, because | believe, as
did Janes Madi son before ne, that "officer"” neans "officer
of the United States", which excludes nenbers of the
| egi sl ature.

This is obviously a question that is nost clear in
the Inconpatibility Cl ause of the Constitution, which says
that sitting nenbers of the House and the Senate are not
allowed to be in the Cabinet, or the Judiciary, for that
matter, or to hold the positions of President and Vice
Presi dent.

The Franers, when they said in Article Il, Section
1, the Succession C ause, when they were tal king about
"officers", they were envisioning Cabinet officers to be
nanmed as acting President. That's what Janes Madi son said
in 1792, which, of course, raises the question, then why did
Congress not quite follow his advice. He actually did help
wite the clause.

| think John alluded to the answer, which is at
that tinme there was this Pandora's Box that you woul d open
up on which Cabinet officer should you pick. Should you
pick Secretary of State Jefferson, who was favored by one
party and who thinks he's the senior person, or do you pick
Secretary of the Treasury Ham lton, who really sees hinself
as prinme mnister and, indeed, has a special relationship to
Congress. Fromthe first statute on, he actually reports to
the Congress hinself in a way that the Secretary of State
doesn' t.

So the problemw th Cabi net succession was that it
was just a political hornet's nest at the tine, and so Janes
Madi son was not |istened to, alas. So the first problemis
it's unconstitutional, the current statute.

The second problemis the bunping provision about
whi ch you' ve heard, which under the current statute, Section
19(d)(2), provides for this bunping, and that violates the
Constitution's Succession C ause which says, as John
expl ai ned, the officer naned by Congress shall act as
President until the disability be renoved, or a President



shall be elected. But the current statute, in effect, says
that this officer will be in place until sonmeone el se wants
the job, which is not quite--you know, Colin Powell is there
until he gets bunped by the Speaker of the House. That is
not what the clause of the Constitution permts.

It al so weakens the presidency itself at a tinme of
possi bly great international and donestic instability and
uncertainty. So it creates very bad political incentives,
as you can even begin to imgi ne when you think about having
soneone there that at any tinme he m ssteps can be ousted by
sonmeone el se, perhaps of the other party.

Now, even if |I'm wong about those constitutional
clainms, if there are two i ndependent constitutional
vi ol ati ons--Congresspersons in the |line of succession and
t he bunping provision--even if you didn't buy those
argunents, at the very |least they are very strong. Lots of
peopl e believe themand they therefore, in ny view, in the
event of double disaster, they will undercut the legitimacy
of the person who needs to assunme the mantl e of national and
worl d | eadership in a tinme of unprecedented crisis.

It m ght have been different, in other words, if
the statutes that we've had on the books for many years had
actually cone into effect and we woul d have the tradition of
| egi slators comng in and acting as President, and it was
part of our experience. But it's not. The statutes have
never gone into effect, and when they do the first tine, and
people, as they will, make hay of the issue, political hay
or constitutional hay, and point out the legitinacy defects
here because they really aren't "officers”, that is not
going to give the country the kind of stability, the
unquestioned legitimcy that you really ideally want to have
in this disastrous scenario. It creates a constitutiona
cloud, really, over the successor.

Now, in addition to the constitutional problens,
here are the policy problens. So forget everything | have
just said for a nonent.

Here is one obvious one. The system doesn't work
well at all when it cones to disability, incapacity
scenarios. Here's why. Because Section 19 of the current
statute, the 1947 statute, requires that the acting
President resign his post in order to assune his new duties.

Now, that makes it a very awkward instrunent in
the situation of tenporary disability. So on the "West
W ng" episode, if you watched that, John Goodman had to step
down fromthe Speakership, had to step down from indeed,

t he House of Representatives entirely, in order to take over
as acting President, and then when the disability ended, he
is out of a job. He's out of office.

That is quite awkward. [It's exactly the opposite
of what we have deci ded nakes the nost sense, we the people,
in the Twenty-Fifth Anendnent adopted after the 1947
statute, which facilitates snmooth handoffs back and forth
bet ween President and Vice President, or snooth handoffs
wi t hin Executive departnents where the head is unavail abl e,
the acting person steps in, and when the head cones back,
the acting person steps down--snooth transitions back and
forth--because no resignations are required under the



Twenty-Fifth Arendnent disability scenario or wthin nost
Executive departnents when you have the second pinch-hitting
for the first and then stepping back.

These are situations, for exanple, of schedul ed

surgery and the like. So it doesn't work at all well in
cases of disability.
You might say, well, just get rid of the

resignation requirenment of the statute. The problemis,
that is constitutionally notivated in |arge part fromthe
Inconpatibility Clause that | briefly alluded to. It's an
even nore flagrant violation if soneone is sinultaneously
Speaker of the House and President of the United States,
headi ng both branches sinultaneously. The Inconpatibility
Cl ause says you can't be in Congress and sinultaneously be
in the Executive branch.

Now, maybe that's an unfortunate set of
constitutional provisions. | know, for exanple, M. Cutler
has witten very engagi ngly on over-separation of powers
per haps and the ways in which our systemcould nove nore in
a parlianentary direction, but that would require a
constitutional amendnent. So right now, the resignation
requi renent of the statute is really constitutionally
notivated and makes it a very bad instrunent in a disability
scenari o.

Here's another problemw th the current statute,
the way it fits badly with other elenents of the
constitutional system It creates perverse incentives and
conflicts of interest. It warps, for exanple, Congress
proper role in inpeachnents. Senator Bed Wade, who is
supposed to be inpartially sitting in judgnment over Andrew
Johnson, is, in fact, next in line. He has already picked
his adm ni stration even as he's voting agai nst Andrew
Johnson.

That is a corruption really of the role of the
foreman of a jury, in effect. |It's exactly to prevent that.
If the Constitution, in fact, said the Vice President
doesn't preside at a presidential inpeachnent, he would
ordinarily be the presiding officer of the Senate. But in
presidential and only presidential inpeachments, the Chief
Justice presides. Wy? Because you don't want a person as
a presiding officer of a judicial proceeding being a judge
in his owm case, having a conflict of interest.

You have to renenber, at the founding, the Vice
President wasn't the running mate of the President. He was
actually the person who cane in second in the presidenti al
contest. But that is, in effect, what you had with Bed
Wade, with Bed Wade sitting in judgnent, not just presiding,
but actually casting a vote agai nst Andrew Johnson. So it
warps the roles in the inpeachnment process.

Also, | think it warps the role in the
confirmation of vice presidential nom nees under the Twenty-
Fifth Anmendnent. The Twenty-Fifth Arendnent says, when
there's a vice presidential vacancy, the President gets to
nanme a new person that is confirnmed by the House and Senate.
That anendnent, of course, was passed after the '47 statute.

But the '47 statute creates very perverse
i ncentives. Wen Ford, for exanple, is nom nating Nel son



Rockefeller, if sonething happens to Ford, it's Carl Al bert,
the Denocrat, a party transition of power. The confirmation
process for Nel son Rockefeller drags on far longer than it
needs, four nonths, before he's confirmed. |[|f anything
happens in that wi ndow, well, party power shifts.

But the '47 statute is creating the bad incentive
here, because if it were Cabinet succession, then the party
out of presidential power has nothing really to gain by
sinmply delaying the confirmng vote, because it would just
be delaying a transition fromFord to his Cabinet instead of
Ford to Rockefeller. So it just doesn't fit the inpeachnent
process very well; it doesn't fit the confirmati on process
under the Twenty-Fifth Arendnent.

Third, it can upend the results of a presidential
el ection. That's the el ephant to--

SENATOR SI MPSON:  To get every nenber of the panel in, if
you could summarize, then we will go to M. Wassernan.

MR. AMAR Ckay. You vote for one party and you end up
getting the other party. That's not what peopl e bargai ned
for, and Cabi net succession avoids that.

So, in a nutshell, the big argunent agai nst
Cabi net succession is he's unelected. | think there are
ways of enhancing the legitinmacy of that office. 1In part,

i f you wanted to designate a new office, a vice Vice
President, prinme mnister, whose only responsibility would
be to cone in in this doubl e-death, double disaster

scenario, by tradition, parties m ght even designate someone
who had been President of the United States before, or sone
very senior official to do that. That person's job would be
to stay out of the line of fire, not even necessarily be in
Washi ngton, but in the line of succession.

Candi dates. This is ny final point. Candidates
could tell the American people, even before the election,
whom they plan to nom nate to that position, and the
el ection itself would thereby confirmlegitimcy on this
person, the sanme way it confirns legitimcy on the Vice
Presi dent .

SENATOR SI MPSON:  That was very hel pful and very remarkabl e
in its scope.
M . Wassernman, please.

MR. WASSERMAN:  Thank you, Senator Sinpson, M. Cutler.

| agree with what Professor Amar said about the
probl ens, about the recurring order of succession with the
Speaker and President pro tem being the primry and
preferred successors as problematic.

| want to take a slightly different tact, because
| think, putting the constitutional question aside, which I
think is at | east a close question, the order of succession
is still inconsistent and probl emati c when considered in
light of what | refer to as structural principles, policy
concerns, policy guidelines that dictate what Congress
shoul d do in designing and enacting framework | egislation,



such as Section 19, legislation that controls things |ike
sel ection procedures for Federal officials.

I f we conpare the current |ine of succession wth
sone of the key principles, we see that the statute is not,
in any way, shape or form the best way to go. The
I nconpatibility Clause to one side, it is inconsistent with
separation of powers to have Executive power devolve to a
| egi sl ative officer. Because what it nmeans is that soneone
assunes the Executive power and becones President solely by
virtue of having curried favor, having gained sufficient
support with a majority of one House of Congress to put
himself in position to assunme that power.

It is inconsistent with political partisanship and
the role that political parties have come to play in the
Federal Governnent, given the likelihood, since 1947, that
this statute would have resulted in a change in party
control of the White House, with party control being a
surrogate for a dramatic change in policy.

What is interesting on the political partisanship
I ssue is that President Trunman addressed this in
reconmendi ng an anmended statute. He thought that Speaker
succession was the way to ensure that the sane party woul d
retain control of the Wite House. His assunption was--and
prior to 1945, this largely had been true--the Wite House
and the House of Representatives would be under the sane
party control, and the Speaker and the President would be
menbers of the same party and you have party continuity.

Now, post-1945, we have |ong periods of divided
governnment, especially as between the House of
Representatives and the Executive branch. So while it was
designed to mnimze the risk, his assunption has proven to
be incorrect. |If the basic assunption of the statute is
wong, then that just gives us an indication that we need to
anmend the statute.

The | egislative succession also is inconsistent
wi th denocracy and principles of denocratic legitinmacy to
keep this reason in mnd. | amnot sure that the Secretary
of State is not just as denocratic an officer as the Speaker
of the House considered on a national |evel.

A Secretary of State or any other high Cabi net
officer gains two forns of denocratic legitinmcy. He gains
a certain anount of popular legitinmacy by virtue of being
confirnmed by a majority of the Senate, which as Senator
Si mpson pointed out is now popularly elected. He gains what
Prof essor Amar has call ed apostolic legitimcy by virtue of
bei ng the hand- pi cked policy surrogate of the popularly and
nationally elected President. He has been chosen by the
President to help himcarry out the Executive power in a
very high profile manner. | think that gives a certain
amount of denocratic |egitinmacy.

Now, the Speaker, obviously, becones Speaker by
virtue of approval by a majority of the House of
Representatives, so the difference between the Speaker and
the Secretary of State is how each one cones before that
House of Congress for approval. The Speaker has been
el ected by the voters of his district, and the Secretary of



State has been nom nated by the nationally el ected
Presi dent.

The difference then is approxi mately 188, 000
votes. That's the nunber of people who voted for Speaker
Hastert in his congressional district in the 2000 el ecti on.
|"mjust sure that, at a national |evel, 188,000 votes nakes
a significant difference in terns of the denocratic
| egiti macy of one or the other officer acting as President.

The | ast problemthat | want to enphasize that
John has al ready spoken about is the absence of a speci al
el ection provision in the current statute. Because we woul d
have seen the nost problematic situation if the tragedy of
Sept enber 11th had included the deaths of President Bush and
Vi ce President Cheney. Dennis Hastert would have acted as
President for a substantial period of three years and four
nonths until the next regularly schedul ed el ection could
have been held in Novenber of 2004, and until inauguration
in 2005. That is a substantial period under an acting
Presi dent.

| think we gain two benefits fromputting a
President in place. It bestows direct popular |egitinmacy on
the occupant of the White House because he has been
deliberately selected by the national electoral
constituency, and | think it enables the country to nove
forward in the longer term You now have a President and a
Vice President, you have the Executive branch structure that
t he Constitution assunes.

Thank you.

SENATOR SI MPSON: Very, very fascinating.
To you, John.

MR FORTIER. W're going to try to talk about sone of the
problenms with the succession systemthis norning, and focus
alittle nore on the solution this afternoon. Cearly, it
Is hard to separate them But let ne just tick off sone of
t he probl ens, sonme of which have al ready been nentioned.

The first one, everyone in the line of succession
lives and works in Washington, D.C. W don't want to be too
alarm st, but certainly we are here as a conm ssion
contenplating the possibility of a catastrophic terrorist
attack, whether that is through sonething of weapons of nass
destruction or an attack that occurs at a tinme where
everyone gat hers together.

We certainly do have sone traditions, such as the
one ascendi ng one Cabi net nenber away fromthe State of the
Union that m ght | essen that possibility, but since everyone
i's here and because of the inauguration scenario, you do
have the possibility that everyone in the |ine of succession
woul d be wi ped out.

G ven that Congress is in the |line of succession,
now ultimately Congress m ght reconstitute itself, elect
sone | eaders, but we know of the problens of that with our
earlier work on the Comm ssion. Can we broaden the |ine of
succession to include figures who are outside of Washi ngton?
| know t hey have been alluded to here.



Akhi |l Amar has a proposal for sort of a second
Vi ce President which m ght be outside of Washington. Norm
O nstein and | have tal ked about having sone offices created
out si de of Washi ngton which mght be filled by governors or
former | eaders who would be further down the |ine of
succession. | know Professor Wasserman has al so di scussed
that, as well as potentially putting Congress back at the
end of the |ine of succession.

Al'l of these things we should think about. W
shoul d thi nk about the possibility that the whole |ine of
succession is wiped out, and is there a way of protecting
oursel ves fromthat.

Second, the very large issue of Congress' role in
the line of succession. oviously, we have as a country
gone back and forth on that. | agree with the
constitutional issues that were raised by people from
Madi son through Amar, as to the Franers intent on this, that
t hey probably did not intend Congress to be in the |line of
successi on, although we have had themin for a |ong period
of time.

My tact is really to |l ook at the practical
effects, and many of them Akhil Amar laid out. Does it make
sense to have a Speaker of the House cone in for a short
period of time in case of disability? Think again to our
"West Wng" scenario or to just generally the case of a
Speaker of the opposite party. Does it nake sense for
Speaker G ngrich to take over for--Vice President Gore is
killed and President Cinton is incapacitated for tw weeks.
Does it make sense for Speaker G ngrich to take over for two
weeks, where he would be able to fire the Cabinet, fire the
staff, have access to all sorts of presidential docunents,
and then have to | eave office, have to | eave his Speakership
and the Congress all together? The incapacitation issue of
a tenporary takeover by the other party seens to nake little
sense.

By the way, you can differentiate between the
different types of vacancies. The law allows you to say the
person is President under a death scenario or a resignation
scenario, but incapacitation is different. W mght want to
say it's a Cabinet succession in that case.

You could, if not take Congress out of the |line of
succession, certainly lessen its role, take out the bunping
procedure, take out the case of inpeachnent. | mght add
that the case of the N xon presidency, when Agnew had | eft
office and there was no Vice President and we were awaiting
the confirmation of Gerald Ford, to el aborate on what Akhi
menti oned, there were sone pushing Speaker Al bert to del ay
that confirmation of Ford.

While Albert didn't seemto seriously consider it,
there were peopl e who conm ssioned Ted Sorenson to wite
transition menos for the Carl Al bert presidency. | have
themin ny files, extensive nenos about how the Denocratic
Speaker of the House would take over in the renoval of a
Vice President. |It's very simlar to the case of Andrew
Johnson. Do we want that conflict of interest to be there?
| think Akhil laid that out.



There are several other problens, and let nme tick
themoff. The Twenty-Fifth Amendnent doesn't deal with the
case of a Vice President vacancy very well. [If there is no
Vice President, we should try to give sone greater guidance
to, inlaw, if possible, to how a takeover fromthe next
person in the Iine of succession should take place.

There is also the question of the immedi acy of
having a President, the need for know ng who is President
i medi ately after an attack. We nmay be able to lay out on
paper a very conplicated system but that presunes ful
know edge of what the situation is on the ground. The
i kelihood is, in a case where a nunber of nmenbers in the
| i ne of succession are killed, there is confusion. W don't
know where the Secretary of State is, or if the Secretary of
State is unable to conmuni cate whil e being alive.

The way the Act is now, it could be that sonebody
further down the line has to be specified as President
because we need soneone to nake a critical national security
deci sion, whether it involves nucl ear weapons or a
conventional attack of sone sort on our enemes. W are
going to |l ook for sonmebody to be President right away, and
yet we may have m ssed sonebody. W nmay have passed over
sonebody who |l egitimtely should have been President in our
haste to find sonebody inmediately to be President. The Act
doesn't really resolve that.

Do we then, once we find the Secretary of State,
do we install himor her as the President? The Act doesn't
really contenplate that, although it seens fair that that
person would be it, or should we go with the President who
we had to have make a critical national security decision
and was President at that tinme? Should we allow that person
to be President? It allows for the possibility of conflict.
Can we resol ve that?

The question of the special election I think has
been addressed. | think we should consider that possibility
under certain circunstances of a vacancy early on.

Finally, let nme stress to you the danger of the
| naugur ati on cerenony. The Inauguration is an extrenely
dangerous tinme for the continuity of governnent. It is
because not only do we gather everyone together in one
| ocation where, theoretically, if an attack were to occur,
nost of the nenbers in the line of succession would be
killed or incapacitated by such an attack, but al so because
the presidential termis fixed and ends at January 20th at
noon, no matter whether there is an obvious President to
take their place or not.

What if the President and Vice President-elect are
killed just before the inauguration, or even just after the
techni cal inauguration? Wwo is next in the |line of
succession? Wll, of course, the Speaker and the pro tem
who attend the inauguration cerenony as well. After that,
who is in the line of succession? The Cabinet. But whose
Cabi net ?

Let's take the case of President Cinton |eaving
of fice on January 20th, 2001, and President Bush taking
over. |If at 12:01 President Bush and Vice President Cheney
and the Speaker and pro temwere killed by an attack that



occurred at the inauguration cerenony, there would have been
no time for the new President to have nom nated a Cabi net
and for the Senate to have confirnmed them

Even in the best-case scenario we do that three or
four hours later in the day, where there's a gap between
12: 00 and 3:00. W have at tinmes had a five-day gap. Wo
woul d be President? Well, Madeleine Al bright, if she had
not stepped down, would not have been eligible. She is not
a born Anerican citizen and it woul d have been Presi dent
Larry Somers who woul d have been President had such an
attack occurred. The Treasury Secretary of the forner
adm ni stration would then be President.

It is even nore conplicated than that because,
even though Cabi net nenbers are not required to resign, they
often do resign, either at 12: 00 noon on January 20th, or
even on January 19th, and they leave in their place acting
Cabi net Secretaries.

Now, an acting Cabinet Secretary, as long as
t hey' ve been confirnmed by the Senate for sone |esser
position in the departnment, would then be eligible to be in
the line of succession. | have witten a piece entitled
"President M chael Armacost”, which is that the President of
Br ooki ngs coul d have becone the President of the United
St at es.

MR. CUTLER It would have been a very good choice.

MR FORTIER  Yes.

[ Laughter.]

He's a very able person, but he served as the
nunber three person in the State Departnment of the prior
adm nistration, in this case the Reagan adm nistration. For
five days he was acting Secretary of State. That acting
Secretary woul d have taken precedence over the existing
Secretary of the Treasury or any acting Secretaries down the
i ne.

Anyt hi ng happeni ng around the inauguration, you
not only have the potential of sonebody even | ess well known
t hat a Cabi net nenber becom ng President, you al so have the
potential for real confusion. Wuo is President if the

acting Secretary of State stands up and says, "I'm
President."” Then does the true Secretary of Treasury accept
that, or does he say, "No, I"'mreally President.” Cearly,

we need to |lay out and be nore specific about who becones
Presi dent during the inauguration tine.

But we need to consider sone neasures of how to
get the new President's Cabinet in place, even before the
I naugur ati on, by having, for exanple, the outgoing President
nom nate the Cabinet, even on the norning of the 20th, and
have the Senate be able to confirmthem before the
I naugur ation, or to postpone the cerenony possibly, which we
do sonetimes when it occurs on a Sunday, so that everyone
doesn't gather together when we don't have a full |ine of
successi on.

MR. CUTLER M. Fortier, let me ask you one question.



Nobody has nentioned the role of the el ectoral
coll ege. Wy shouldn't the electoral college, which was
originally to exercise independent judgnment, why shoul dn't
it play a role, particularly if the death of the President
and the Vice President occurs very close to the original
el ection and while the electoral college is still there and
i n being?

MR. FORTIER: Sure. There actually have been proposals to
this effect, especially when we were debating the Twenty-
Fifth Anendnent, how do we get this new Vice President
confirnmed, and there was sone thought we would return to the
el ectoral college and see if we could get them together.

Il wll say a few words, and | think Akhil Amar
will want to say sonething as well, because he has witten
about this extensively.

There are a series of scenarios that occur
starting--well, you could even argue they occur starting
before the nom nating conventions of the parties, where the
death of especially both the President and Vice President-
el ect, the nom nees, can cause a |ot of problens. The
parti es have some procedures to replace their nomnees if
they die or are killed, but they are not current and |I' m not
sure they are well thought out as to how the Anerican people
woul d react to, let's say, a party substituting a new person
for President a week before the election, sonmething |like the
Vel | stone el ecti on.

After the formal date of the Novenber el ection,
between that tinme period and when the el ectoral college
nmeets, there are again sonme provisions for the party to tel
their electors who the new person is. But again, we could
be nore clear about that.

A very difficult period between when the el ectoral
col l ege neets and the Congress counts the votes, do we have
a President-elect and Vice President-elect at that tine or
not? Are the elect when they' re counted by the Congress or
cast by the electoral college?

Finally, between January 6th, when the Congress
counts the votes, and January 20th, when the new President
and Vice President-elect are scheduled to take over, what
happens in that case? There are provisions of the Twentieth
Amendment whi ch al l ow Congress to specify sonme of these
matters.

There is the additional one of what if the
el ection is deadl ocked in the Congress and the Congress has
to decide, the House or the Senate, and you have sone of the
peopl e who Congress was supposed to choose from are not
alive? These are all difficult questions which would be
better laid out in advance than to try to deal with them on
t he ground.

MR. AMAR This is actually the subject of ny February 2,

1994 testinony before Senator Sinon's subcommttee. | have
published this law review article and woul d be happy to give
It to you.

There are four or five different w ndows of
special vulnerability, beginning with the period right



before the election itself. Wat happens if sonething
untoward happens to the candidate? And the Anmerican peopl e,
we only do this once every four years. |It's a sacred,

sol etm nmonent in denocracy and they don't know who the heck
they're voting for and how the votes will count. So if
Bobby Kennedy had been shot not the night of the California
primary but the evening before the national election in
Novenber, all hell would have broken | oose.

So the vulnerability begins there, and it
conti nues between the nonent of the election day and the
formal neeting of the electoral college, because technically
no one is President-elect yet and it's conplicated by a
President--1i ke Horace Geeley, who died in that w ndow.
Sone of his electors nevertheless voted for himand Congress
refused to count those votes. So there is a second
vul nerability, especially if sonething happens the day
before the electoral college neets. They don't quite know
again what the heck a vote neans, and State | aw has
purported to bind sonme of themto vote for certain people
who nmay not even be alive at that point.

There is a third wi ndow between the neeting of the
el ectoral college and the counting of the votes in Congress,
and then a fourth wi ndow between that certification nonent
and | nauguration Day. Each one has its own little winkles,
and | tried to go through the different issues of those
rays.

It may require actually legislation that permts
tenporary postponenent of certain events, including
el ections, as happened on 9/11 itself in New York, which was
a local election day. But under State | aw, CGovernor Patak
was permtted to and did choose to, as soon as the horror
becanme evident, basically postpone that el ection, which I
think was absolutely the right thing to do. Current |aw
does not permt that to happen, but it could.

Then we woul d need to have some specificity about
what are the triggering events, because we woul dn't want
parties to be able to mani pulate this process just because
the polls suggest that their guy is losing the day before
the el ection.

MR. CUTLER  Professor Amar, refresh us on what happened
when Senator MGovern, having been nom nated for President,
pi cked Senator Eagleton to be his Vice President, and
Senat or Eagl eton had to w thdraw because of the publicity
about his psychiatric condition.

MR. AMAR And that was so early in the process that it was
just governed by Denocratic party rules. Their rules about
parties giving themnanmes for putting on the Presidential

el ection ballots and all the rest, those hadn't even begun
to be triggered, so we didn't have the situation, for
exanpl e, that one had in New Jersey recently, when a Senator
who basically was already on the ballot wanted to get his
nane off and the party wanted to substitute.

MR. CUTLER  Procedural ly, what happened when nomni nee
McGovern picked Sargent Shriver?



MR. AMAR The Denocratic party had a procedure in place to
basically authorize that as the choice of the Denocratic

party.

MR CUTLER. Did the reconvene the convention? Wat did
t hey do?

MR AMAR  No, | don't believe that they did. It's the
national conmittee. But each party has its own rules and
structures, and State |law basically interacts with that by
letting the parties have certain deadlines about when the
parties have to designate their nom nees for the ballot.

Once that has happened, once you're on the ballot,
trying to change those nanmes, which is what happened
recently in New Jersey--that's sort of a separate thing.

We had sonething simlar in Mssouri, when
Governor Carnahan died and they just kept his nane, in
effect, on the ballot. But again, he died sufficiently in
advance of the election that the voters basically were told
a vote for Mel Carnahan is, de facto, a vote for Jean
Carnahan. But if he had died very shortly before the
el ection, there m ght not have been tine for the people to
get that message and they wouldn't quite have known who they
were voting for. O course, this also happened in M nnesota
wi th Paul Well stone.

SENATOR SIMPSON: | think obviously your party is ahead of
ours on that kind of activity. W don't know, and we won't
find out.

Let me say that | think this has been fascinating.
| think you respectfully would say we m ght contact Ted
Sorenson and get his present views. | think it would be
fascinating. He went to Harvard, he's a very bright,
remar kabl e man. | know him and LI oyd has known himfor
years before I. Get himand, just out of curiosity, find
out his present views now wth regard to what he did wite
with regard to Carl Al bert.

The other thing, I was Chairman of the Senate
Veterans Affairs Conmttee and | noticed the Secretary of
Veterans Affairs is always last, totally |ast.

[ Laughter.]

They're always last. Even when they insert
people. | just wanted you to know that. That's offensive.

[ Laughter.]

It's totally offensive to ne.

And then | thought of the curiosity of the
elimnation of Congress fromthis procedure when they becone
the elimnators. It would be very difficult.

MR FORTIER But it was done in the 1880s.

SENATOR SIMPSON: | know it was. | know But rather than
be preservationists of their position, they need to--1 think
that's well worth | ooking at, indeed.

Now | ' m going to give you a social note. 1It's not

a war story, and it will last one minute. | didn't five of



t hose i naugurati ons and was very honored to be there on the
podi um at three of them

| wll never forget the tine when President
Clinton was com ng in, and President Bush was going out, a
very cordial day, and ny wife and | took George and Barbara
Bush down the east front of the Capitol--there's nobody back
there, maybe a canera. There's a lino and a helicopter.

You | eave 200, 000- and-sone of your fellow citizens
who are gathered on the Mall and you wal k the President of
the United States and Barbara Bush down the east steps of
the Capitol, chuckling, visiting, you give thema hub and
they get on the helicopter. Qut of the linp comes Bill and
Hllary dinton, whom| had known when he was Covernor, and
Ann and | wal k them up the east steps of the Capitol--and
nobody is in charge for a bunch of steps. And then out into
the masses, where the swearing in takes place.

It's fascinating, absolutely fascinating. W
chuckl e about it and, of course, said "Al Bunpers has told

me all about you. | know all about you." | said, "Wat did
he say?" | can't share with the Anmerican public what he
sai d.

[ Laughter.]

But Hllary was very gracious and said, "Ann,
Bar bara Pryor has told ne about you and you will be in the
peopl e's house soon."

Anyway, that was a fascinating bit of personal
hi story, because in that two, three, or five mnutes, and
the helicopter takes off and the lino | eaves--all that takes
place in great order. But for a few m nutes down the east
steps of the Capitol, there is a great gap for a second.

MR. CUTLER Can | relate one other social note |ike that.
That is, on January 20th, 1981, when President Reagan was
sworn in and took office, he then nade--this was i mredi ately
after President Carter had negotiated the rel ease of our
host ages in Tehran--President Reagan made Air Force One
avail able to President Carter so that he could travel to
W esbaden to the military hospital to neet the hostages who
had just been released. The trip went very, very well,
especially President Carter's neeting with the ex-hostages.

In the euphoria of all of that, we decided why
shoul d we go back to Washington? Wy shouldn't we keep Air
Force One?

[ Laughter.]

W had a President aboard, and let's nake a
farewel | tour around the world. How far would we have
gotten?

SENATOR SIMPSON: | don't mean the gap was a serious
constitutional gap. |It's just a fascinating ripple, just a
ripple. And then, of course, the one--and | think LIoyd was
t here--when we had the inauguration indoors in the Capitol

Rotunda. | don't know how many it held, but they finally
st opped because people were just crowded in. It was a
bitter cold day and they were doing very well, until the

tronmboni st couldn't get his |lips off the tronbone. They
figured that they should quit, should stop. The bands were



paral yzed, and |east the reed and brass instrunents. But
that was a fascinating day.
Were you in the Rotunda that day?

MR CUTLER:
MR FORTIER | was not.
SENATOR SIMPSON:  Well, it was our party doing it that day.

I would have allowed you to cone in if we had been of the
ot her faith.

[ Laughter.]

Anyway, we are going to recess until 1:30, and
then we will pick up wwth a panel with MIIler Baker, Howard
Wasserman, Akhil Amar, Norm Ornstein, John Fortier, on
proposed sol utions, and then a panel of Menbers of Congress,
wi th Senator John Cornyn and Representatives Brian Baird and
Representative Brad Sherman. So we will |ook forward to
returning at 1:30. Thank you very nuch. [ Wher eupon at
12:06 p.m, the hearing recessed, to reconvene at 1:30 p.m,
this sanme day. ]

AFTERNOON SESSI ON

[1:45 p.m]
SENATOR SIMPSON: Here we are. This has been a very
productive norning, and we have nore. Such talent we have,
as cochairman Cutler and | deal with the issue, and then to
have our fellow Comm ssioner, Professor Phil Chase Bobbitt
wWth us, it's very pleasant. He brings a lot to our
del i berati ons.

W will now go to the panel. M chael Davidson is
here, and I'mgoing to let himgo forward, or | think the
panel wi shes himto go forward. He brings great talent and
experti se and background. He was certainly very evident
when | was in the Senate, and in a very bal anced way, a
remar kabl e counsel

This panel will proceed. M. Baker, we're pleased
to have you here, and Akhil Amar and M ke Davi dson. Pl ease,
M ke.

MR. DAVI DSON: Menbers of the Conmm ssion, thank you very
much for the opportunity to appear before you. | have
prepared sone witten remarks which | inmagine will be part
of the record of the proceedings, and therefore would |ike
to abbreviate those remarks in talking to you.

SENATOR SI MPSON: Wt hout objection, so ordered.

MR. DAVIDSON: The focus of what | will address is the
guestion of whether it is and remains to be a constitutional
choice for the Congress to keep the Speaker of the House and
the President pro tenpore of the Senate in the statutory

| i ne of succession.

Prof essor Amar has witten on this subject. |
think ny views are sonewhat different, and I amtruly happy
that he's here with ne to reflect on whatever these thoughts
may be and to anplify his own.



The burden of nmy remarks is that while the w sdom
of keeping the Speaker or the President pro tenpore on the
presidential succession list is a matter of fair debate,
Congress, in this year, 2003, is not precluded by the
Constitution fromadhering to Congress' initial decision in
1792, or its renewed decision in 1947, to keep the Speaker
and President pro temon the list, in whatever place or
order it deens good policy.

The Conmmi ssion has reviewed the constitutional
text which provides that the Congress may, by |aw, designate
what officer would succeed to the presidency after the Vice
President. Congress first exercised this power in an Act
that President Washi ngton approved on March 1, 1792. The
first part of that Act, which is sonetimes known as the
Presidential Election and Succession Act of 1792, provided
for the appointnent of electors in the States, the neeting
in each State of electors, the gathering up of the el ectoral
votes, and their counting in the Congress.

The latter part, Section 9, dealt with
presi dential succession and placed the President pro tem of
the Senate first and the Speaker of the House next after the
Vice President. There was consi derabl e debate, in fact, in
t he Congress that spanned two Congresses--it began in the
first Congress and continued into the second Congress--
about the appropriate order of succession.

In the House--and we know nore about the House
because its proceedings were open and the reporters notes
that becane the annuals of Congress provide us with
significant, although not verbatiminformation about debates
In the House--we know nore about the House than the Senate,
whi ch was then proceeding in closed session.

The House debates reflect that a full range of
alternatives were consi dered. There were proponents for
designating the Secretary of State as the first in line
after the Vice President, designating the President pro tem
the Chief Justice, and even State officers. The debate
addressed constitutionality. Menbers spoke on both sides of
t he question of whether the President of the Senate was an
officer of the United States who could be designated to
succeed to the presidency.

The Houses were divided. The House of
Representatives favored placing the Secretary of State first
after the Vice President, and the Senate preferred the
President pro tem and in the end the Senate prevail ed and
t he Congress added the Speaker after the President pro tem
The inportant point about that debate is that there was
not hi ng that was either casual or unm ndful about the
decision to place the presiding officers of Congress in the
| i ne of successi on.

The overall bill was a piece of nmajor |egislation.
It was enacted in 1792, after considerable debate in
proceeding tinme, to govern the first election that woul d
truly be conducted under an act of Congress, because
Washi ngton's el ection had, in fact, preceded the com ng
toget her of the Congress and the charting out of particular
el ectoral rules. This was the major enactnent that provided
for the systemof how the electoral systemwould work in



regard to the presidency, and it addressed that second
I nportant point of succession to the presidency.

Whil e we know that initial Congresses are not
infallible, Mrbury against Madison, for exanple, struck
down a provision of the Judiciary Act of 1789. The Suprene
Court accords great weight on--and now |I' m going to quote--
"to a construction of the Constitution made by a Congress,
which was to provide by legislation for the organi zation of
the governnent, in accord with the Constitution” which had
just then been adopted. That's a quotation from Mars
against United States in 1926.

But there is nore than just the venerabl eness of
t he decision of the second Congress to place the presiding
officers of Congress in the line of presidential succession.
First, the text of the Constitution does not preclude the
choice. The Succession C ause sinply provides that Congress
may designate by | aw what officer shall then act as

President. It does not nodify the term"officer" as other
provi sions of the Constitution referring to officers do. It
does not contain the nodification, for exanple, "officers of
the United States". It is sinply, plainly "officers".

In Article I, the Framers provided that there

woul d be "officers of the Congress”, the presiding officer
of each body, the Speaker of the House, or the President,
fromtinme to tine, pro temof the Senate in the absence of
the Vice President. Thus, within the plain terns of the
Constitution, the Speaker and President pro temare

of ficers.

Second, in ternms of function, the President pro
tenpore assunes in the Vice President's absence the Vice
President's expressed constitutional task of being President
of the Senate. For that reason, and now thinking back to
how people in the second Congress, given the task of
charting out in legislation these inportant matters, may
very well have thought of this matter, it was natural for
themto think of the person who succeeded to the Vice
President in the function of being President of the Senate.

This resonates, in fact, as one | ooks back at the
Constitutional Convention, which at a critical early tine in
the report of the Commttee of Detail, would have nade the
President of the Senate the successor to the President.

In short, fromthe perspective of 1787 to 1792,
fromthe Constitution's adoption to enactnent of the
Succession Act, keeping a line of succession through the
presi dency of the Senate was harnoni ous with the Foundi ng
generation's views.

Vel |, as the Conm ssion knows, Congress took the
President pro tenpore and the Speaker out of the |line of
succession in 1886, and provided for succession through the
Cabinet in order of the creation of Cabinet departnents.

And then, in 1947, Congress put them back in, placing the
Speaker after the Vice President and the President pro
t enpore next.

The history of that enactnment | think is very
i nportant for your deliberations. Two nonths after becom ng
President in 1945, concern that there will be no el ected
Vice President for alnost four years, President Truman asked



Congress to revise the Succession Act of 1886. He noted
that under the Act, by virtue of President Roosevelt's
death, is nowlies wthin nmy power--speaking of hinself--to
nom nate ny i medi ate successor

Truman asked that the Speaker and President pro
tem be restored to the line of succession, but that the
Speaker be pl aced ahead of the President pro tenpore,
reversing the order of the 1792 Act.

I n support of placing the Speaker inmmediately
after the Vice President, President Truman stated this:

"The Speaker of the House of Representatives, who is el ected
in his owm district, is also elected to be the presiding

of ficer of the House by a vote of all of the Representatives
of all the people of the country. As a result, | believe
that the Speaker is the official in the Federal Governnent
whose sel ection next to that of the President and Vice

Presi dent can be nost accurately said to stemfromthe
peopl e t hensel ves. "

In 1945, the Speaker and the President pro tenpore
were Denocrats. 1In 1947, when President Truman agai n asked
the Congress to act, the Speaker and President pro tenpore
were Republicans as a result of their party's sweep in the
1946 elections. Truman felt so strongly about the principle
of succession by elected officials that, for him party
control of the presidency was not paranount. Under the
measure he urged and signed in 1947, the Republican Speaker,
wi th a Republican President pro tem of the 80th Congress,
whi ch on other fronts he was battling mghtily across the
span of the United States, canpai gning against the 80th
Congress, either of those Republicans woul d have succeeded
as President if he had died before the 1948 el ecti on.

When Congress took up the neasure in 1947, the
very constitutional argunents which have been presented to
you were presented again to the Congress. The Departnent of
Justice wote to the Congress, initially to the House of
Represent atives, supporting the constitutionality of placing
t he Speaker where he is nowin the |line of succession, after
the Vice President, again adverting to the fact that this
was a fundanmental decision made by an early Congress.

Now, since 1947, there has been a constitutional
change that nmay bear on thinking about the succession
guestion. The Twenty-Fifth Arendnment, ratified in 1967,
provides for filling a vacancy in the office of the Vice
President by nom nation of the President and confirmation by
a majority vote of both Houses of Congress. This may
reduce, although not elimnate, as in the case of
catastrophic loss, the kind of question that the Conm ssion
Is concerned with, the practical significance of which
officer follows the Vice President on the succession |ist,
because there is now a way of replenishing the office of the
Vi ce President.

But also the principle inportant to Truman, that
the President and Vice President are elected, and that those
i medi ately after themin the line of succession should al so
be elected, will not apply fully when a vacancy in the vice
presidency has been filled. It may be a smaller step to
nove to Cabi net succession after the nation, by way of



constitutional anmendnment, has approved the idea that is
acceptable in the case of a vacancy to have a Vice President
who is appointed. But it would still remain the point, that
when a choice is avail able, such as between the Speaker of

t he House and anyone in the Cabinet, that the principle of
succession by an elected official should continue to govern.

Overall, and let me conclude, the basic idea, |
bel i eve, should continue to be that expressed by one of the
participants in the debate in 1792. In fact, speaking in
January of 1791, Representative Samuel Livernore said to
Congress that it should "Fix on the officer who would, from
the nature of his office, nost naturally succeed.”

In doing so, the Congress may rely on both the
hi story and plain text of the Constitution and choose from
the range of officers established by or pursuant to the
Constitution, including one or both of the presiding
officers of the House and Senate.

As | indicated, Professor Amar has a mnuch fuller
anal ysis, and we've had a nice, friendly discussion about
that. But, in sum although there may very well be
contenporary wi sdom as we | ook at the nature of the Cabinet,
at the functions of the Speaker of the House, the manner of
selection of the President pro tem to, as a matter of
policy, reconsider the decision of 1792, the further
decision of 1947. This is a matter of choice in which the
Comm ssion and its recomendations to Congress, and Congress
inits deliberations, has the fullness of possibilities
under the Constitution and is not precluded by a particul ar
view that the appointnent of those presiding or officials of
t he Congress woul d be unconstitutional.

Thank you very nuch.

SENATOR SI MPSON: That was very inpressive. Thank you very
much. Questions? Well, let's go to the next person.

MR. CUTLER M. Bobbitt has a question.
SENATOR SI MPSON:  Yes, Phil.

MR BOBBITT: Just a couple of questions.

| suppose | will have to declare an interest and
say that | have worked with M chael Davidson for 16 years
now, and | have the highest respect for everything that
Senator Sinpson said is true in spades. He is really a
great asset to the Senate, a great friend of both sides of
t he aisle.

My questions are two. First of all, nore so of a
comment, it may be the Twenty-Fifth Amendnent cuts even nore
your way than you argued, because part of Truman's argunent,
as | understand it, wasn't just that the Speaker was el ected
fromhis constituency, but that he was el ected by persons
who thenselves all had constituencies. The Twenty-Fifth
Amendnent requiring a majority to confirmthe nom nee of the
President for the Vice President's replacenent also is done
by peopl e who thensel ves have a national constituency when
taken in the aggregate.



Now, | don't know that | would cone out on this
one way or the other just now, but it is sonething you m ght
want to consider.

My second point is nore in the nature of a direct
guestion. Taking your point, that the historical evidence
I's close, because Janmes Madison did not win the argunent in
1792, and taking your point that the textual argunent could
be parsed both ways because the word "officer" stands al one
in the text that we're construing, unlike other text, | wsh
you woul d give us your views about the structural argunents.

Wul d you say, dealing with the legitinmcy of
t hese proposal s, that soneone comng into office as the
President or our Chief Executive, by virtue of his role as a
great parlianentary | eader, as Speaker of the House, for
exanple, adds to the legitinmacy in the tinme of crisis, or
woul d you say that governnent can be so conflicted that,
when it's divided anong the parties, the Speaker, from
particularly a divisive era, would gain the system or try
to contrive at the renoval of a President in order to seize
power and lead to a crisis of legitinmacy?

MR. DAVIDSON: One thing that the reading of his history has
persuaded nme--in fact, it was Representative Livernore, who
In the fuller context of these remarks was encouragi ng, as |
understood it, the House not to becone engaged in the
guestion of whether it was choosing Thomas Jefferson to be

t he successor after the Vice President, a particular

i ndi vidual that they knew, a judgnent about the contenporary
politics. Rather, it was his urging to think nore broadly.
These are rules that last a long tinme. They would last in
times of divisive governnent and, hopefully, will reach a
time in which they exist in a tinme of |ess divisive
government. It was that we can't nake the determ nation
based upon what we now know in these next several years, or
in the i medi ate past years, to be the tenor of Anerican
politics. W may be forewarned by it, but not finally
governed by it.

So the question would be, nore likely than not,
what ki nd of national experience--after the threshold
guestion of whether election is to be preferred as a route
to the ultimate governance of the chief magistrate--what
ki nd of experience would suit that position well.

We do have in Anerican history a very honored role
of the Secretary of State. | nean, it's absolutely true.
hope that Professor Amar has a chance to, in fact, go
t hrough the history of the inportance of Secretaries of
State in the line of succession, the actual |ine of
succession, as they would then be nomnated to run for the
presi dency.

After the Secretary of State, it is very hard to
say that about the rest of the Cabinet. People may be
sel ect ed because of very special proficiencies and histories
with regard to the particular subject matter of the Cabinet
departnment and not with a sense of their breadth of the
val ues, debates and strifes of American politics. So it's
very hard to get beyond the first one and to know what ki nd
of constituency is served.



The val ue of the Speaker--and |I'mjust now
addressing the Speaker--is that this is a person who, in
fact, needs to conprehend the ganmut of Anerican public life.
He or she is the true | eader of the body that represents the
people, as we tend to think of it that way, in the nost
direct way, only because, although Senators are elected, the
House is elected entirely every two years, so it tends to
reflect nore i medi ately where the body politic is at one
tinme.

That is a perception. The ability to keep a House
functioning and an understandi ng of where the body politic
IS is an inportant attribute of what that person may bring
tothe job. So it is a conpetition of possibilities, a
hi story which credits to our Secretaries of State an
I nportant breadth of understanding, but also a recognition
that the Speaker brings very particul ar contenporary val ues,
and donestically.

For that, let nme just conclude with this. CQur
foreign policy is not sinply dealing with other nations.

Qur foreign policy is, in large part, a matter of hel ping

t he Anmerican public understand and come to inportant
decisions. The skills of diplomacy are not necessarily the
skills of helping the nation as a whol e nmake a deci si on that
wi || support that foreign policy.

SENATOR SIMPSON: | hate to interrupt, but | nust. Senator
Cornyn will be here at about 2:30 and | would |like to go to
M. Baker, and then M. Amar. So we will do that, and then
have sone questi ons.

MR. BAKER: |If that works for Professor Amar's schedul e,
because I know he has to go back to New Haven.

MR AMAR It's okay.

MR. BAKER: Senator Sinpson, M. Cutler, Professor Bobbitt,
thank you for the invitation to be here today.

| would just say briefly there are serious
constitutional argunents on both sides of this question of
can you have | egislative officers. | conme down on the side
of Janmes Madi son and Professor Amar

| think the best argunment for nme is the structural
argunment. \Wen you consider the fact that the Constitution
does not all ow Congress to appoint a |lowy postnaster or
clerk of court, it is hard to believe that the sane
Constitution would permt Congress to appoint essentially a
Presi dent by designating its ow officer to be in the line
of succession. To nme, the structural argunents carry the
day. But | recognize there are powerful argunents on the
ot her side, as articulated by ny friend, M ke Davidson.

| think the events of March 30th, 1981, the day
Presi dent Reagan was shot, illustrate many of the weaknesses
in the existing system The Vice President was in Texas,
t he Cabi net assenbled in the Wiite House situation room and
Nati onal Security Advisory Dick Allen recorded with an
audi ot ape those deliberations of the Cabinet in the Wite
House situation room The transcript of those tapes can be



found at the NPR website. It's fascinating, but it
illustrates many of the problens that we have with the
system t oday.

The Vice President, although he was in transit
back to Washington, could not effectively comunicate with
the Cabinet, could not effectively make a decision. There
wer e di sagreenents in the Cabinet about, anong other things,
whet her or not the alert status of American nucl ear forces
shoul d be increased. Casper Wi nberger, on his own
authority in the mlitary chain of comand, ordered a
hei ghtened alert status for American Strategic Forces, and
that was to the real consternation of Secretary of State
Al exander Haig. The tensions in the Cabinet Roomthat day
were pal pable. Yet, the country was at peace, no deci sions
had to be made. It is very unclear what woul d have happened
had a presidential decision been required on the afternoon
of March 30th, 1981.

The Speaker of the House, Tip O Neill, the | eader
of the opposition, was down the street here, wasn't invited
to join the Cabinet, although he was the person under the
1947 statute who woul d have had to nake any decisions. Yet,
the Vice President could not be reached and the President
was unconsci ous on the operating table. But the Speaker of
t he House woul d have had to resign his position in the House
to make a decision, or to exercise presidential authority.
That woul d have i nduced hesitation, certainly on his part,
and his tenure as acting President of the United States
m ght have been three or four hours by the tinme that Vice
President Bush returned to Washi ngton.

It is worthy of exam nation, the transcripts of
that day, the Allen tapes, by this Conm ssion to fully
consider the possibilities of what can go wong under the
1947 statute.

| have testified in front of the Judiciary
Conmittee and the Rules Committee. | made a nunber of
suggestions, and | will just briefly summari ze sone of the
i nprovenents that | think should be made to the 1947 Act.

By the way, | agree with Professor Amar. It
shoul d be repeal ed and replaced. But obviously, there is
room for disagreenment here. But there are certain things
that | think everybody can agree upon.

First, the bunping procedures under the 1947 Act
shoul d be elimnated i mediately. This allows, in a worst
case scenario, a handful of surviving Menbers of Congress to
el ect a new Speaker or new President pro tem and that new
Speaker or President pro temcould then bunp the Secretary
of State or other Cabinet officers serving as acting
President. | don't think it's legitimate; | don't think
it's constitutional; it's bad policy. It's a disaster
waiting to happen, to allow a handful of Menbers of Congress
to select a new Speaker or President pro tem who can then
bunp a Cabinet officer and becone acting President. So that
shoul d be changed, regardl ess of whatever el se happens.

Second, Section 19 should be anended, the 1947
Act, to elimnate the requirenent that statutory successors
resign their posts before assum ng presidential duties. The
reason is that this induces hesitation at the exact nonent



when deci sive Executive authority may be critical. 1It's
absence may be fatal to Anerican lives and to Anerican
interests. The situation of March 30th, 1981, where the
Speaker of the House would have had to resign his position
in order to exercise presidential authority, is an exanple
of that.

My third suggestion is we should anend the 1947
Act, if we're going to keep it, to allow a senior Cabi net
officer, under a tenporary disability, to assune the
presi dency when that tenporary disability is renoved. The
exanpl e we have is from Septenber 11th, when on Septenber
the 11th the senior Cabinet officer, Secretary of State
Colin Powell, was in South Anerica. W had the Treasury
Secretary as the senior Cabinet officer in Washington.

If the eneny had successfully attacked the Wite
House and the Capitol that day, and had the President been
in town, it may have been uncl ear whether the President, the
Vi ce President, the Speaker and President pro temwere alive
or dead. In that situation, perhaps there would have been a
requi renent for an immedi ate presidential decision.

On that day, for exanple, we know that the fighter
pilots were told that, in order to shoot down any apparently
hijacked airliners, it required a presidential decision.
Vel |, who woul d have nmade that decision on Septenber 11th in
that kind of situation? M/ suggestion would be that the
Secretary of State, if he's tenporarily unable to assune his
position, should be able to assune presidential duties upon
being able to do so. R ght now, we have a | aw that induces
hesitati on because of the fact that officers may, in fact,
feel conpelled to restrain thensel ves from accepting those
positions in that kind of situation.

The fourth thing I would do, as Professor Amar has
said, is renove the Speaker and President pro temfromthe
| ine of succession, along with the | ess inportant Cabinet
of ficers.

Finally, I wuld allow the President to appoint,
wi th the advice and consent of the Senate, his |line of
succession. | would give the President the discretion.

That m ght include fornmer Cabinet officers, formner
Presidents, forner Vice Presidents. Those individuals,
subject to Senate confirmation, should be able to exercise
presidential duties in the event of an energency.

My testinmony is in the record here fromthe
Senate, and if there are any questions, | am happy to answer
t hem

SENATOR SI MPSON:  Thank you very much. It was very hel pful

| know that Professor Amar has a schedule to neet, so if you
woul d I'i ke to speak and then we'll have questions for the
panel, if we so desire.

MR. AMAR  Thank you, M. Chair.

The article that ny brother, Vic Amar, and | wote
in 1996 is entitled, "Is the Presidential Succession Law
Constitutional ?" Because we actually didn't think, in the
end, it was necessary to answer the question that it's
deci sivel y and unanbi guously unconstitutional. It stil



m ght be infinitely bad policy in any nunber of ways, and

i ndeed, we thought it was the case that nerely the severe
constitutional doubts that surrounded it were sufficient in
the context of this unusual situation to doomit and make it
a very bad statute, indeed.

Qur fundanental, our nost basic argunent for
thinking that it's constitutionally problematic, and not
one, not two, but about ten different ways, is not textual
at all, or even historical. It is, as | think Professor
Bobbitt pointed out--and it's not surprising, because we've
been powerfully influenced by his work--structural in
nature. The Article is, in fact, dedicated to Charles
Bl ack, the pioneer of argunents of structure and relation.
Those are the things, with all due respect, that | don't
think M. Davidson's testinony fully cane to grapples wth.
I[t's not just a textual point about the word "officer”. In
fact, we don't think that's ultinmately decisive.

Now, there are two big questions of |egitinmacy
ultimately. That's what we're tal king about here,
| egitimacy. There are two questions--a kind of denocratic
| egi ti macy point, but a constitutional |egitinmcy point,

t 0o.

Even if you think that the Speaker is
denocratically legitimate, if he's seen wdely by many
sectors of the society, and many | aw professors and | aw
training folk pointing to Madi son and many ot her things,
from Madi son to the Twenty-Fifth Amendnent, if he is seen as
unconstitutional, that bears on constitutional legitimcy in
a nmonment of crisis, even if there's a doubt or question mark
about that. So I think the burden of proof really has to be
t hat .

Unless we're really sure that this thing is
constitutional, we should try to avoid it--for this purpose.
That m ght not be true for many, many ot her statutes which
aren't triggered in nonents of great national trauma and
doubt .

Just briefly to respond to sone of the excellent
points that were made in M. Davidson's testinony, which I
just had a chance to |ook at. The provision in the 1792
statute for the President pro temand the Speaker of the
House is one part of a nuch larger statute, so when it's
signed, it's the whole thing that is signed into law. It is
a statute that was never really inplenented, or at |east
this aspect of it. So we really haven't had quite a testing
of it. It didn't create facts on the ground the way the
judiciary Act of 1789 and many ot her statutes do.

Wiy do | nmention that? In part because the rule
of often deference to |ongstanding statutes, and especially
statutes passed by the early Congresses--this wasn't, in
fact, the first Congress--partly has to do with a point
about judicial review. It's a point in Professor Bobbitt's
term nol ogy about a certain prudential concern, about the
difficulty after the fact of undoing things that are deeply
ent renched.

If you're going to proclaima national bank
unconstitutional 20 years after it's been up and running,
and vast riches have been invested in reliance onit, this



Is not a kind of statute that created those kinds of vested
reliance interests that are part of our culture or even part
of our strong political tradition, because it never cane
into effect. O course, Madison did say no. | think he
counts for a considerabl e anount.

Here's the biggest problemw th that statute as a
precedent for 1947. There are nmany problens wth it, even
as a precedent for the "47 law, the current law, but here's
the biggest one. | nentioned this in footnote 131 of the
Stanford article.

It evaded the key issue. The key issue is, does
the President pro tem have to step down when he assunes the
acting presidency? The statute doesn't say. Inmagine it
says, you know, basically anticipating the "great |egal
schol ar” Yogi Berra, that "Wen you reach a fork in the
road, take it." Ei ther he has to step down, or he doesn't.
If he has to step down, Madison says he's just pulled the
constitutional rug out fromunder him Even if he once was
an officer, he is no nore. He has just self-destructed.

But if he doesn't step down, you've got a wal king, talking,
profound violation of the inconpatibility idea that you
can't sinultaneously be at both ends of Pennsylvania Avenue,
bei ng the head of one branch and the head of the other
branch, any nore than--here's a point textually. It doesn't
say that the Vice President presides over the Senate, but
surely, when he's inpeached, he doesn't preside over the
Senate, even though | can't point to a text that says that.
But he really can't be in two places at the sane tine, in
the dock and in the chair.

The spirit of the Constitution is structured and
just recoils at that idea. So, too, |I think there are
I ssues of constitutional spirit here connected to the fact
that presidential vacancies aren't just created exogenously
by outside events. They are created by inpeachnent, and
this works the entire structure of the inpeachnment process.

They can be created by the refusal of the Congress
to approve a nom nation under the Twenty-Fifth Anendnent,
and that's again not exogenous. That's endogenous to the
system of confirmation. So these are argunments not just
fromtexts but spirit.

The fundanental point is that the first Congress
didn't address this point--does he have to step down? Once
you say, as the current law-the statute was just silent on
that key point. The current |aw says, yeah, of course he
has to step down. O course, he does. Once you say that,
of course the Inconpatibility Cause applies here and in
spirit.

It's just not a sensible statute. | don't even
have to argue that it's unconstitutional. |Indeed, | don't
place ny ultimate reliance only on that. It just doesn't
work in cases of disability. It creates all these doubts

and hesitations at the nonent when you need a snooth and
deci sive transfer of power, permtting one back as well.
That's the Twenty-Fifth Arendnent approach that we, the
people, really did, I think, endorse when we focused on it
clearly. [It's an approach in serious tension with the '47
statute.



Put that tension just in the way that | did in ny
testinmony. If the Twenty-Fifth Amendnent reflects the best
approach to sequential double vacancy, when first one of the
top two officers becones unavail able and then the other, a
cl osely anal ogous approach should be used in the event of
si mul t aneous doubl e vacancy. Basically, the idea of the
Presi dent designating his successors.

Now, we shouldn't be limted in our history by
| ooki ng at just what Sanuel Livernore or sonmeone el se said
in 1792. W want to look at all of American history. The
fact is, this statute actually was really problematic during
t he i npeachnent of Andrew Johnson. That is one of the
reasons it was repudiated in 1886, which | think M.

Davi dson sort of |eaps over when he tal ks about 1792 and
1947.

We | earned sonething, actually, in Johnson's

I npeachnment, which is you don't want the foreman of the jury
basically having a vested interest in the case. You don't
want the entire jury having a kind of constitutional self-
i nterest because they get to pick the President pro tem
They turn thenselves into an el ectoral college, a profound
parlianmentariani zati on of our process if inpeachnment
becones, whenever the legislature is controlled by the
opposition party, a kind of vote of no confidence, which
really undercuts--And these aren't textual points. These
are structural points about our systemand ultinmate policy
argunent s.

Now, here | think are the two points where we

converge, and here | will close. One idea of convergence is
the Twenty-Fifth Arendnent is an inportant factor to be
taken into account. It wasn't there in 1947. | think it

really undercuts sone of the ideas driving the '47 statute.
So even if you didn't buy anything about Mdison or the
foundi ng, the Twenty-Fifth Amendnent needs to be factored
into the process.

Here's a second point that we agree on.
Denocratic legitimacy as well as constitutional |egitinmcy
IS very inportant in these situations. |1t is one of the
reasons that | have suggested we mi ght want to create a new
of fice, because the person who is the best Secretary of
State may not be the best person to pinch hit in this one
extrenme circunstance.

Barry Bonds, two years fromnow, may still be the
best clean-up hitter in baseball, but naybe you don't want
to play himevery day in left field or at first base where
he could get injured, so you could designate one person to
be next inline. It doesn't necessarily even have to be in
Washi ngton, D.C. It could be a past President, a past
statesman of extraordinary distinction that the Anerican
peopl e woul d have a confort level with. And the
presi dential candidates would tell, would nane de facto to
the American voters before they cast their ballots. So in
voting for the President, you' re voting for his Vice
President, you're voting for his next inline, and that is
what confers maybe nore denocratic and national |egitimcy
t han one Speaker elected fromone safe district, whether



it's a safe Republican district or a safe Denocratic
district.

So | think we are very nuch in sync in thinking
that denocratic legitimacy is inportant. You can achieve
that through true officer status.

The final point--and here's where maybe again we
converge--if you insisted that officers were
constitutionally ineligible, you couldn't have the President
pro tem and the Speaker even | ow down on the succession
list, but maybe, if we don't insist it's an absolute
constitutional prohibition but it's just unworkable at the
head of the line in all these ways, practical, structural,
prudential, as well as the textual and historical, |ower
down on the list when all hell is literally breaking | oose,
when all sorts of people are unavail able, maybe these fol ks
woul d be better than the very | ow | evel Cabinet officers.

At that point, | think only a constitutional
"crank"” m ght say, gee, but they're not really sort of
of ficers because so many of the basic prem ses of the system
are really not quite fully operational

To paraphrase Lincoln here, |I close: Are all the
| aws to go unexecuted, save one? Are you going to basically
stick with this one word "officer” and sort of mss the
fundamental crisis of legitinmacy that would attach if you
had sonmeone very | ow down on the succession |ist wthout
denocratic legitimcy, as opposed to the Secretary of State
or the vice-Vice President or sonething like that.

MR. CUTLER W all admire the econony and the laconic style
of this little Constitution, and yet, there seens to be an

I nconsi stency between Article I, Section 3, dealing with the
choice of the President of the Senate and the President pro
temof the Senate, and Article I, Section 2, dealing with

the choice of, in effect, the President of the House,
nanely, the Speaker, with no reference to a Speaker pro tem
at all.

Beyond that, Article I, Section 3, |limts the
function of the President pro temof the Senate in tine. He
can only function during the absence, travel or whatever
reason, of the President of the Senate, the Vice President,
really, or when the Vice President is busy fulfilling the
duties of the President because the President is
I ncapaci tated or whatever.

Wiy did they do it that way? It doesn't seemto
make much sense. You would think that in Article I, Section
2, there woul d have been provision for a Speaker pro tem
whose functions would also be limted in time, but there is
no reference to anything like that.

MR. AMAR A few points about history. For nmuch of our

hi story, we have really been w thout Speakers at all in any
24 nonth cycle. People are elected in Novenber and they
don't even take office until the foll ow ng Decenber, 13
nonths |later, which is not, froma nodern point of view,
that denocratic--this is before the | ane duck anmendnent - -
where their termformally started in March. So for the
first eight nonths, they are not in session at all.



Then, when the Congress convenes, it takes a |ong
time sonetinmes to pick a Speaker. This happened in the
1850's twice. For nonths, there is wangling when there is
no Speaker at all, so the country is without a Speaker for
11 nonths out of a 24 nonth cycle.

The Senate, as a continuing body, doesn't quite
have that problem It's in place. But it may not have a
President pro temin place. Thomas Jefferson doesn't vacate
the chair as Vice President so that there can't be a
President pro temelected, in part because he's concerned
that if there is, there will be sonme nonkey business in the
el ection of 1801 and actually they won't pick either Burr or
Jefferson and will pick soneone el se.

One of the other practical, prudential reasons for
not having these guys next in line is that they don't exi st
some of the time, nuch of the tine, in the way that Cabinet
officers, like the presidency itself, are 24/7/365.

Senat or Sinpson asked this question earlier. Wy
did they pick the President pro tem as opposed to the
Majority Leader early on? | think because that very clause
seened to suggest, in effect, he substitutes for the Vice
President when the Vice President isn't around. He's the
one who sits in the Vice President's chair in the Senate
when the Vice President isn't there.

Some people are even under the m sinpression in
these early Congresses that he actually becane Vice
Presi dent when the Vice President assuned the presidency.
This is, in fact, not true. He is a Senator froma single
State, which is not true of the Vice President, who doesn't
count for the two Senators from each State.

But anong the many m stakes that they nmade--
because they made m st akes when they actually passed the
1792 statute--one of themwas, in effect, thinking that the
President pro temwas really Vice President when the Vice
Presi dent becane President.

They didn't quite have this on the House side, |
t hi nk, because they didn't have the unique office of the
Vi ce President who woul dn't always be presiding that caused
themto think about President pro tem

If you were to try to pick soneone else fromthe
Congress, sone other legislative |eader, there's an
addi tional constitutional problem because they're not
mentioned in the Constitution itself. Even if Congress
today were to designate them"officers of Congress,"” there
woul d be a further weakness in their claimof constitutional
| egiti macy because they don't even have sone of the textual
|l egs to stand on that the President pro tem and the Speaker
do, which are at |east nentioned in the Constitution by nane
as "officers". So that is yet another sort of problemwth
anyone el se other than these two bei ng naned.

The answer is, it is connected to the conplicated
relation of the Vice Presidency to the Senate.

MR. CUTLER: |1'mgoing to ask one nore question, if | may,
of a fornmer nenber of the House. That is, when you would
stand up and address the person presiding in the House, what
woul d you call hin? Is it M. Speaker?



SENATOR SIMPSON:  In the House, it would be M. Speaker, and
her e- -

MR. CUTLER: If it's the nost junior Congressman, with sort
of "KP" duty, as they call it now -
SENATOR SI MPSON: Wel |, not quite KP duty. That's "Kitchen
Police" to those of you who are young. That's what that
nmeans.

But in the Senate, it was M. President, or Madam
President of the Senate. But always never--and then the
chair would al ways introduce or request the participation of
t he senior Senator from M nnesota or the junior Senator from
M nnesota, sonetinmes the nane, and that courtesy still goes
on. But that was the way of address.

MR, CUTLER But in the House, if |I'mthe nost junior nenber
of the House and | take ny turn in the chair, what does a
menber of the House call nme when he asks for recognition?

SENATOR SI MPSON: We used to call them everything when we
were in the Senate.

[ Laughter.]

| don't know. | suppose M chael would know. |
suppose just presiding officer, M. Speaker. \Wen the
Speaker was not in the chair, then I would address the
chair.

MR. DAVIDSON: Apart fromthe commttee of the whole
guestion, starting on the Senate side, however, whoever

m ght be in the chair, whether it's the Vice President, the
President pro tem or nmenbers rotating through the chair on
designation by the President pro tem that person is "M.
President.” At that nonent, that person is functioning as
Presi dent of the Senate, making, on advice of the
Parlianmentarian, parlianentary rulings.

Al t hough | risk some specul ation in tal ki ng about
the House side, it is ny inpression that it would be M.
Speaker, whether it's the actual Speaker or the person
designated to be that at that particul ar nonent.

If I could just say one thing about the Majority
Leader suggestion--and others have made it--in the Senate,
the Majority Leader, and the sane is true of the Mnority
Leader, they are not officers of the body. They are party
| eaders. They are not elected by the body as a whole. They
are designated by their caucuses. They gain their function
and i nportance by the history of the recognition by the
chair of themat critical nonents, or at any nonent that
t hey seek recognition.

But in the history of the Senate, as those two
positi ons have devel oped, it is not under the "officers”
clause but sinply in the internal organization of the
Senat e.

MR. AMAR So they don't have that textual leg to stand on
I f you wanted to designate themin the |line of succession.
There is yet another enbarrassment that they face--



MR. DAVIDSON: That's right. Denocrats do not take part in
el ecting the Republican | eader, and the Republicans do not
take part in electing the Denocratic |eader.

MR BOBBITT: | think this mght be directed towards M chael
Davi dson, but anyone can answer this if they w sh.

Just as a factual matter, when did the Senate
adopt the custom of meking the nost senior nenber of that
body the President pro tenf

MR. DAVIDSON: Only because | was fortunate enough to

phot ocopy that page on ny way here, this occurred in 1890.
In fact, in thinking about this problemthat we're now all
di scussing, that's a very inportant consideration.

In the early years, and perhaps up to 1890, in the
early years, literally the President pro temwas chosen when
the Vice President was not there. | can't tell you what
went into all those sel ections, but one could inmagi ne that
if it were a critical absence of the Vice President, that
I's, the death of the President, in fact, part of the choice
woul d be we know this person would be next in |ine.

But by 1890, in the Congressional Service report
that 1'mnow | ooking at, it says the practice changed to
havi ng soneone permanently in that position and seniority
was the nmethod of sel ection.

SENATOR SIMPSON:  If | may interrupt again, Phil, and Ll oyd,
we have Senator John Cornyn with us. | know how that works,
so step right up here quickly because you have other things
to do. Then we can cone back, or as our staff would tel
us, we will go back

But it is a great pleasure to have you here, and
on behalf of ny cochairman, Lloyd Cutler, and Professor
Bobbitt, we are very pleased to have you here and thank you
for what you're doing in this area. W would very nmuch | ove
to hear what that is.

SENATOR CORNYN:  Thank you very nuch, Chairman Sinpson.
It's good to be with you and co-chairman Cutler, and ny
friend, Phil Bobbitt, from Austin, Texas.

| want to extend ny congratulations to the
Conmi ssion for your hard work on these issues which, as we
can tell, do not necessarily command the nost attention of
i ssues that are pressing here on Capitol HIl, but are
I mportant nonet hel ess.

The report that the AEl and the Brookings
Institution prepared on the Continuity of Government was a
huge hel p, and | believe actually junp started this
I nportant debate. | was proud to deliver ny congratul ati ons
on the Floor of the Senate earlier this year.

If the truth be known, ny interest in this subject
started with a conversation | had with Norm O nstein, so |
will have to give himthe claimor credit as the case may
be. Normis one of those smart people who get things noving
t hrough sheer force of intellectual will, and this is no
exception, at |east insofar as ny case is concerned.



| was pleased to chair a Judiciary Committee
hearing to build on the issues addressed in the
AEl / Brooki ngs report, and | also cochaired a hearing on
presidential succession with Senator Lott, chairman of the
Rules Committee. | |look forward to |earning nore about the
Comm ssion's views on that thorny subject.

My office has been working closely with Norm and
John and Thomas Mann to develop |egislation in both areas,
and we are |ooking forward to getting that finalized and
i ntroduced as soon as possible. Indeed, as |I arrived here
today, | was handed a working draft of that |egislation, and
we | ook forward to having sonething concrete for the
consideration of the Congress here as soon as possible for
consi deration of the Senate.

| believe these issues deserve nore than just

token attention. It isn't sonething we should put off for
another day. | believe it's urgent and it is an absolutely
critical part of our ongoing war on terror. It is

i ncreasingly clear that our current system of providing for
the continuity of governnent in the event of a disaster is
I nadequate to address the realities of a post-9/11 world.

As unt hi nkabl e as anot her attack of that nagnitude
may be, we in the United States Congress have to be ready
for the worst. It is not an option; it is our duty. W
nmust provide for the stable continuance and functions of the
governnment, despite all possible catastrophes.

W nust not | eave our nation's citizens w thout
representation, w thout order, w thout defense. W owe it
to the Anerican people to ensure that our governnent remnains
strong and stable, even in the face of disaster.

| really appreciate the opportunity to be here
wi th you today, and certainly to answer any questions you
may have. But let me again congratulate you on the great
wor k that you've done in bringing this matter to the
attention of the American people and the Congress in such a
wel | -informed and wel | thought out way.

Thank you very nuch.

SENATOR SI MPSON: Thank you very nuch, Senator. Any
guestions?

MR. BOBBITT: | suppose this is in the nature of a comrent,
just to say how proud I amto have a Senator from Texas who
Is taking the | eadership on this issue.

It is very easy to put off these things. They
don't have nuch el ectoral salience, they're not a partisan

issue. It's like drawing a will. [It's sonething we woul d
just as soon not think about. It takes a very, | think,

t houghtful and very forward | eaning |eader to do this and
naturally, being from Texas, | ampleased it is a Senator
from Texas.

SENATOR CORNYN:  Thank you. | appreciate those comments
very nuch.

MR. CUTLER  Senator, we very much appreci ate what you've
been doing here. Since we all know there are very few



things we really can do to prepare for possible attacks by
terrorists, this is one where we can do sonet hi ng.

W have nmade anendnments to the Constitution
extrenely difficult--two-thirds majority of both Houses, and
ratification by three-quarters of the States. W have
assigned the ratification period a length of seven years in
all the nost recent anendnents, saying the States have seven
years to ratify or not ratify the anmendnent.

We don't have seven years here. Wuld you agree
with that? Do we need to accelerate that period?

SENATOR CORNYN: | couldn't agree nore. | would say,
Chairman Cutler, that sitting on the Judiciary Conmttee,
and particularly as chair of the Constitution Subcomm ttee
of the Judiciary Conmmittee in the Senate, | hear frequently
of the reluctance of ny coll eagues to address constitutional
anmendnent s because, obviously, it's an enornous
responsibility, primarily to get it right, but to not
suggest constitutional anmendments willy-nilly or in
circunstances where it's really not called for

But, indeed, of course, the Franers did provide an
Article V for means of constitutional anendnent, which you
have just described. It is hard. But it seenms to ne that
if there are any issues that are appropriate for
constitutional amendnent, one where people of good will can
get together without regard to political party or any other
consi derations other than just good governnment, it ought to
be on sonething like this.

W have done it 27 tinmes before in our history,
and | think this perhaps should be the 28th. So |
appreciate very nmuch your involvenent in this and your
appreci ation, and the wi sdomthat each of you bring to bear
on an issue that does not necessarily command as nuch
attention as the current events on the front page of the
newspaper, but which are inextricably connected with those
events.

SENATOR SI MPSON:  Senator, it nust be inpressive to the
peopl e of Texas to have you and Professor Bobbitt, who do so
much in so many ways, elective and nonelective life in the

country, and deal with issues. | was always involved in
things that | said were filled with enotion, fear, guilt and
racism It was such fun. [Immgration, Social Security,

veterans affairs, nuclear high |evel waste--people just
i gnored nme, saying he's going to bl ow up.

But inmmgration is another one just like this.
You have turned your attention to that. That's a no-wn,
and it should never be partisan. But this one, the
strangest part of it is, here you are noving in the Senate,
and we have people who are adroit and know edgeabl e on what
we're trying to do, because Norm and Tom do work people
over. They really do.

[ Laughter.]

But the troubl esonme part is this continual mantra
which is we don't want to alter the character of the House.
It surely will alter it in a disaster in a nost hideous way.
So we wll have to work through that. It cones fromthe



pride--1"mgoing to call it that--of saying we have al ways

been directly elected by "the people”. It's like Jerry
Spence, ny old friend, the lawer. He said "I'mjust here
for the little people.” Except for Inelda Marcos. |I'Il

hear from him

[ Laughter.]

|"ve known Spence a long tinme. You know, here it
Is. It'sreality. W wouldn't even be here if we were
trying to put together a bill |like this and Septenber 11th
hadn't happened. W would just be babbling in the vapors.
But it did happen, big tinme, and 3,000 of our fellow nen and
wonen are gone, and this baby was headed our way.

We're not trying to spook people up, we're just

trying to deal with the reality of a tenporary --1 keep
using the word "tenporary". That doesn't seemto |eak
t hrough. | know Ji m Sensenbrenner and | know how st ubborn
he is. Let's get right down to it. He's a great guy, but
he has dug in. I'mgoing to visit with him Can't |ose a
thing there.

| have always enjoyed him | will visit with
David. These are good people. | want to ask themthat

gquestion: what nore could alter the character of your body
t han bodi es?

SENATOR CORNYN:  Chai rman Si npson, you raise sone practica
concerns. Obviously, if we don't get the political support
we need in order to get this initiative noving, then we're
not going to be successful. So | w sh you every good | uck
I n your discussions. Perhaps there is a way we could franme
the issue in a way that would nmaxi m ze the House of
Representatives ability to keep the nature of that
institution as it is now, an elective body. | knowthat's a
concern. But as you point out, we're tal king about an

ener gency response on a tenporary basis until the usual
process of selection could be returned.

But we did hear in the commttee hearing that I
chaired on this subject concerns fromthose who actually
adm ni ster elections on an ongoi ng basis, and their concerns
about expedited elections. Certainly we could have
expedited elections, but | don't want to risk dis-
enfranchi sing sone of the people that perhaps have earned
the greatest right to participate--for exanple, our mlitary
serving overseas, which would be a chall enge.

So |I'm convinced that people of good will, working
together, trying to find a solution, can cone up with sone
conprom se, sone neans to fix the problem because | believe
that's why all of the people you nentioned and ot hers,
that's why we're here. If we can try to figure a way around
this, totry to find a solution in a way that does not
of fend the fundanental sensibilities of Menbers of Congress,
"' m hopeful we can do it. You have to be an optim st to be

in this business anyway. | think you'll agree.
SENATOR SI MPSON:  Sure helps. | remenber that. Yes, sir.
MR BOBBITT: | would |ike to make one | ast point. Senator

Cornyn, as many of you know, was the Attorney Ceneral of



Texas before he came to Washington. Prior to that, he was a
Suprene Court Justice, and before that, a judge.

| think what we're working on here is really about
the rule of law. Wen you think about how we can | ose the
war on terrorism if we had to declare martial lawin this
country, you would have to say we've had a trenendous
set back.

When you stockpile | aws, you are doi ng sonet hi ng
just as inportant as stockpiling vaccines to prevent a
foreseeabl e but, we pray, unlikely eventuality. But this is
al | about keeping all of us up to the standard of |aw, no
matter how we cone down on the particular mnutiae. | hope
you woul d endorse that, Senator.

SENATOR CORNYN: Thank you very nuch.

SENATOR SI MPSON: A very renarkabl e anal ogy. W do
appreciate it very nmuch. There is a good bipartisan group
working in the House, they're at it, and we will hear from
two of those today. But thank you for your service. | hope
you enjoy the Senate as nmuch as | did. | know that chairing
the Constitution Subconmttee, it was Birch Bayh who chaired
that when I first canme here. He was trying to get rid of
the el ectoral college. W hope we'll have nore success.

[ Laughter.]

A wonderful friend there, too. Thank you very
much.

SENATOR CORNYN:  Thank you.

SENATOR SI MPSON: Now we wi || proceed again with our panel
of Norm Ornstein, M. Wasserman, and John Fortier. | wll
be punctuating your comments with the arrival of
Congresspersons fromtinme to tine, and just stop you in a
second, just cut you off like that. W are going to hear
fromBrian Baird and Brad Sherman. They will both be
com ng.

For now, continue to lay it on.

MR. ORNSTEIN:. We know our place, Senator.

[ Laughter.]

Just one little addendumto the |ast panel, which
I S whonever is presiding when the House is the House, it's
"M . Speaker”. But when the House devolves to the conmttee
of the whole, it's M. or Madam Chairman. QO herwi se, it
doesn't matter. That is the way it works.

MR. CUTLER O Madam Speaker.

MR, ORNSTEIN. O WMadam Speaker, which happens reasonably
frequently.

Let me cut to the chase and just address sone of
the things that we need to grapple with here on presidential
successi on, because | believe the Conm ssion should issue a
robust and detail ed recommendati on.

| personally join with several of ny coll eagues in
believing that the 1947 Act really ought to be replaced. W



ought not to tinker at the margins. Many of the provisions
may stay, but we should start afresh and think this one
t hr ough.

In particular, not only do we have to get rid of
sonme of the obvious deficiencies, |ike the bunping
provi sions, we need to deal, as John Fortier has said so
wel | and so eloquently in his testinony before the hearing
that Senators Cornyn and Lott cochaired, with many of the
now very concrete possibilities that | eave us holes in the
presi dential succession process. W should address those
directly and nake sure that we can fill as many holes as we
can.

Particularly, we need to | ook at the inaugural.
That really is the nonent of the nobst intense vulnerability
to the entire system all three branches, and the tine when
we may end up with so many uncertainties in the fog after an
attack that we wouldn't even have the prospect, as we do
under other circunstances, of kind of benign martial |aw
We m ght have genui ne struggles over who is in charge. That
woul d be the nightrmare to end all nightrmares. W need to do
as nmuch as we can on that score.

I would just quickly join with ny coll eagues. |
believe that "officer"” neans "officer.” 1In the
Constitution, even if it doesn't say "officer of the United
States", it is "Oficer" with a capital "O', which surely
has to nean sonething that wouldn't be there if it were
uncapitalized the way the other terns and words often are in
the Constitution itself.

But | al so associate nyself with Akhil Amar and
his brother. You don't have to reach a point where you say
t hat havi ng the Speaker of the House and the President pro
temin line of succession is unconstitutional. You sinply
have to | ook at whether it's wise. Gven the scenarios that
we have heard about, given the realities in the history of
the United States, the obvious conflicts of interest that
take place, we should grapple with that nore directly.

guess is, although I have not discussed this
directly with Ted Stevens, the current President pro tem-|
have raised it with Robert Byrd, the fornmer President pro
tem-1 think in both instances they will not look at this in
a personal way but look at it in a nore detached fashion. |
woul d believe that woul d be true of Speaker Hastert and his
counterparts as well.

At mininmnum if the Congress decides that it wants
to keep these positions in place, one other recomrendation
we coul d make--and we will hear from Congressman Sherman,
who wants to nake sure it's the same party--but there is no
reason why we couldn't recommend that the President pro tem
actually be the Majority Leader, and that perhaps a new
position, honorific position, be given to the nobst senior
menber of the majority party. It's a neaningful title in a
|l ot of ways and it brings many el enents and perquisites to
it. But it mght make nore sense at |least if we have to
have a fall back to nove in that direction. But ny
preference would be to take themout entirely.

I would also join with several of ny coll eagues
and suggest that, on balance, what | would do if | could in



this instance, | would keep the top four Cabinet nmenbers in
pl ace and work on a provision to make sure that we get
peopl e actually in position and confirnmed by the Senate

bef ore noon on January the 20th. W have | ooked at
different ways of doing this. | think it is inmnently
doabl e.

But then |I really believe that the best
alternative here is to have the President nom nate a
succession of people, and | think it can be brought
explicitly into the law that the intention here is to have
them represent a range geographically, not just be |ocated
I n Washi ngton, of those the President deens as having the
qualities to serve as President of the United States if a
successi on were necessary, but with confirmation by the
Senate so that they beconme officers, and the duties of those
of ficers would include briefings by intelligence people and
the other things that would bring you up to speed; that with
the check and bal ance of a Senate confirmation, you're not
going to get any President picking just sinply cronies or
cl ose coll eagues or relatives. They would have to be people
wi th sone substance.

If we do that, we can solve a whole series of
problens that relate to the dangers that conme with the war
on terrorism and with nmaking sure we have an appropriate
position in place.

SENATOR SI MPSON: W have sone stirring--
MR. ORNSTEIN: Yes, we have our Menbers here.

SENATOR SIMPSON: | believe we have Congressnman Baird and
Congressman Sherman here. Let's go wth Congressman Baird,
a fellow graduate of the University of Wonmng. | wanted to
get that in. |If you think Texas has got sone slug, we have
sone here. This is a fine young man who has been very

hel pful to us in our deliberations. It is good to have you
here. | see that you are noted as a distinguished al um of

the University of the Arts and Sci ences, a wonderful
tribute.

Representative Sherman, it is a great pleasure to
have you here. | haven't cone to know you as | have
Congressman Baird, but we are very eager to hear from both
of you. We want to respect your time, so just go right
ahead. W may have sone questions afterwards, but take
what ever tinme you w sh

Thank you very nuch for com ng.

MR. BAIRD: Let ne begin by thanking you for your continued
work on this issue, and of course, Norm Ornstein and Tom
Mann and the entire Conm ssion has been exenplary and has
provi ded a trenmendous service. | wll keep ny remarks
brief.

As you know, we focused extensively already on the
i ssue of continuity of the Congress itself. | amsure Norm
and ot hers have di scussed the interplay between that process
and the presidential succession. O primary concern to ne,
and | think to many of us, is the possibility that if we



deal with just one issue, be it the continuity of the
Congress, but we also don't address the Presidenti al
Succession Act, we have potential interplays that you have
undoubt edly di scussed at |ength. But the gravest concern
for nme is the possibility of supplanting a Cabinet nenber
who has becone the President.

This was actually discussed in the congressional
wor ki ng group, headed by Martin Frost and Chris Cox. One of
the positive acconplishnments of that group, | think we did
achi eve consensus that that existing provision is sinply not
acceptable. You do not want, at a tine of national crisis,
a nenber of the Cabinet, possibly even the Secretary of
State, who has been sworn into office, by whomwe don't
know-1 don't think that has yet been resol ved, how t hey
actually get sworn in in the time of worst catastrophe--but
| et' s assune they have been sworn in.

Subsequently, a House, possibly as few as a couple
of Menbers, convenes and el ects a House nmenber as Speaker.
That person now coul d suppl ant a person who has al ready been
sworn in, possibly sworn in before the eyes of the Anerican
public. And if a conflict were to arise, obviously the
normal arbiter of that conflict would be the Suprenme Court.
But under a worst case scenario, which | think we nust
consider, there is no arbiter. So presumably, we woul d have
yet another opportunity for constitutional crisis at
precisely the worst tine.

W nust address that issue, | think first and
forempst. To ne, it is personally--although I think the
constitutional issues raised by the Conm ssion are very
sound about whether or not nenbers of the House and Senate
can serve in the line of succession, | think, nevertheless,
while we resolve that, we have got to first and forenpst
address this issue of |leap frogging from House nenber to the
presi dency over the top of a sworn Cabi net nenber.

Wth that, | amgoing to turn this over to Brad
Sher man, who has done some wonderful work on this issue.
Again, let nme thank you for your work and your | eadership on
this. M hope would be that we could nove this, if not as a
package arrangenent with the continuity of the House and
presi dential succession, at |east the sane urgency dedicated
to both and hopefully resolve this within the next year.

| guess there's one nore thing | want to address.
| hope we can certainly do this before the next presidential
inaugural. | believe that is the tinme of the absolute
greatest vulnerability, as |I'm sure Norm has tal ked about.
You could not ask for a better tinme to hit this governnent,
nor could you ask for a nore catastrophic tinme, given our
anbiguity of |aws.

It is good timng froma terrorist perspective
because it's on national and world TV. It's good timng
because we're outside oftentines. But it is even nore
probl emati ¢ because we have, at present, that | know of, no
mechanismto carry over fromone governnment to the next,
particularly if there is a change, if the incunbent is
repl aced and his or her Cabinet does seemto be the likely
successors, given that that adm nistration may have been
defeated, but the new President has not had tine yet to have



a Cabi net nom nated and approved by the Senate, that, |
think, is our nost vulnerable tinme, both physically because
we're outside, but also constitutionally.

SENATOR SI MPSON:  Representative Sher man.

MR. SHERMAN:. Thank you.

For those of you |I haven't net, | am Brad Shernman
fromcCalifornia' s best-named city, Shernman QCaks.

[ Laughter.]

It's a pleasure to be with you and I conmend you
for your attention to this inportant work.

| began to focus on presidential succession back
in 2000, introduced legislation in March of 2001, and then,
w th Septenber, 2001, it has becone a nore pressing issue.
| think we don't have to consider worst case scenari os,
al t hough we should, to realize just how we have been on thin
I ce, avoiding by luck and providence quite a nunber of
di sasters.

Keep in mnd, nine of our 43 Presidents were not
el ected to be President; one of our 43 Presidents was not
elected to be Vice President. \Whether you | ook at N xon
resigning only after Ford was confirmed, whether you | ook at
Chester A Arthur serving as a result of an assassination,
wi th no one naned to becone President after himif he had
not continued, you see that this is an inportant issue and
one where it has been nore through, as | said, luck and
provi dence, that we have escaped catastrophe rather than
solid planning.

We defend the physical Capitol of the United
States with these thick Jersey barriers, but obviously, the
statutes to provide for continuity are not nearly as solid.
The best exanple, though, of what we could be in for, was
John W1l kes Booth. He didn't just kill President Lincoln.
He had a plan involving the decapitation of our Executive
branch and tried to assassinate the Secretary of State and
the Vice President on the day. One would expect Al Qaeda
woul d be just as anbitious sonme day if they saw an openi ng.

Anot her thing that commends dealing with
presidential succession is it can be done by statute. W
could actually effectuate sonething, as Brian says, by the
end of next year.

| think there are two things that are critical
One is that we have the continuity established with
ascertainability and legitimacy. There should not be a
scenario that any of the professors that cone here before
you can put forward where we don't know who is President and
who isn't.

W have a circunstance where you have sonme person
m ght be President and another tenporarily acting as
President. O ten, the possible anbiguities cone up with the
bumping. | think Brian had a better word for it. For
exanpl e, sone Secretary of State is serving and then a new
Speaker of the House is el ected.

What | woul d suggest is, when soneone is
President, they serve until the end of that term But when
soneone is acting as President only because the legitimte



of fi cehol der is incapacitated or perhaps inconmuni cado--one
of the statenents before you deals with the possibility that
were it atime of crisis and the Secretary of State is

i nconmuni cado, and the Secretary of Treasury steps forward--
we shoul d al ways know who has the right to act as President
and who ultimately holds that office just as soon as that
person is in touch with us and i s conpetent.

The second issue, and one that | think deserves
just as much attention, is continuity of policy. That is to
say, whoever succeeds to the presidency should be soneone
who reflects generally the sane phil osophy. There are those
who want to avoid party, and maybe it shoul dn't be exactly
party. But it should be that each person in succession was
sel ected by the person elected to be President, perhaps with
confirmation or some other affirmation from Congress.

The first reason this is inportant is that the
possibility of a radical change in our policy will affect
the "deci sion nmakers"” in determ ning whether someone
continues to serve as President.

There are four ways in which soneone woul d | eave
the presidency, tenporarily or permanently: inpeachnent,
assassination, resignation or taking a | eave of absence. In
each one of those circunstances, if sonebody--A recent
exanple. Al CGore mght have been unavail able or m ght not
have been serving as Vice President and a nenber of this
Comm ssion, Newt G ngrich, could have stood second in |ine
to President Cinton. Well, would that have affected the
| npeachnment decision? | don't know. But the lust of one
party or philosophy for power m ght have cl ouded judgnents.

Could 1t have affected an assassin? |magine an
assassin who can think in his own warped little m nd that
he's going to dramatically shift the nation from bad policy
to good by a single ugly act.

Resi gnati on. Wuld President N xon have resigned
if Tip ONeill stood next in |line?

Finally, taking the | eave of absence. W all
wat ched the "West Wng" and we see a President happily
taking a | eave of absence under circunstances when his staff
argues to the contrary, and | wondered whet her that would
really happen if at that point an acting President was ready
to sign a nultitude of bills in a day or an hour that
ot herw se the President would not want signed.

If, instead, you had this continuity of policy,

t hen the deci sion makers woul d i npeach only those who
deserve to be inpeached, assassins would not be inspired, a
President would feel free to resign for personal reasons, or
take a | eave of absence for personal reasons.

But not only is it inportant that we not adversely
affect the possibility of sonebody succeeding to the
presi dency because of this desire to change policy, but also
I magi ne a period of time when Al Gore was not serving as
Vi ce President, where every day |eaders around the world
woul d wonder, is it Cinton's policies or New G ngrich's
policies that will control the only superpower in the world?
| magi ne factoring that into the decision and then, if
Clinton had had a health problem inmagine factoring that as
a major part of the decision.



Whether it is the stock markets or our allies or
our enem es, they should wake up every norning know ng that,
by that nightfall, the United States will be follow ng
policies that are generally reflective of the person elected
as President.

The way to achieve this continuity of policy is
ei ther of two approaches. The sinplest approach, go back to
an approach we had earlier in our history and just take
Congress out of the line. Go through a list of Cabinet
officers. An interesting proposal is to have a first
Secretary or an assistant Vice President even before the
Secretary of State, proposals to have a few officers or
Cabi net officers or other officers selected by the President
who do not habitually reside in Washi ngton and, therefore,

m ght well escape any disaster that befalls the Capitol.

But wherever the line starts, wherever it ends, if
it's made up exclusively of those selected by the President,
then you' re going to have people that he has confidence in
and who woul d generally, at least to a degree that he or she
thinks is significant, follow the sane policies.

There is one proposal to take nenbers of Congress,
t he Speaker and the President pro tem and put themat the
end of the line of succession. | would recommend agai nst
that, just because it gives the two | eaders of Congress
virtually no prospect of becom ng President and all the
honor of coming after every Cabinet officer in a pecking
order, set forward for an inportant post. So | would
suggest taking themout all together, and | believe Senator
Lott has |egislation that would do that.

| have nore conplicated |egislation that |I've been
putting forward since March of 2001, that instead |eaves the
two congressional |eaders right toward the top. The only
reason | did that is that | didn't want to insult nmy senior
col | eagues by taking Congress out of the line and depriving
them of even the possibility of serving their nation in a
time of crisis.

If you feel it's necessary to keep Congress in,
then allow the President--and I outline this in the
| egislation that | hope |I can nmake part of the record, as
well as two articles that I've witten--allow the President
to designate either the mnority |eader or the Speaker of
t he House of Representatives to conme third, or second,
dependi ng upon how you're counting, right after the Vice
President, and then either the mgjority or mnority |eader
of the Senate.

This would allow for Congress to be involved,
continuity of policy, and everybody in line to be soneone
who had not only presidential inprimtur but substantial
respect in the Congress, the Cabinet officers being
confirnmed, the majority/mnority |eaders and Speaker of the
House al |l having substantial support in the various branches
of Congress.

The advantage of that is that it |eaves themin,

It keeps the continuity of policy, and it also elimnates

the, frankly, unfortunate circunstance of having a tradition
in the Senate of selecting the ol dest nenber of the majority
party and then a statute that puts that person right behind



the Vice President. Imagine the tenptation that nust have
posed Al Qaeda had they focused on it to win our good
friend, Strom Thurnond, President pro tem You had a
circunstance where you could not only radically shift our
policy by removing Cinton and Gore, but if the nmenber of
this Comm ssion, G ngrich, was subject to sone sort of
conspiracy, the fourth person with not only radically

di fferent phil osophy but, frankly, at age 98, Strom was not
at his best.

If you feel you need to | eave Congress in, | think
|"ve got an approach that puts sonebody with continuity and
an established vital |leader in the list, not to say--and |
don't want to comment about all the current or any
particul ar President pro temof the Senate, sonme of whom may
be working on appropriations inportant to the 27th District.

[ Laughter.]

One or two other comments. One is that it's
i mportant for us to deal --and ot her speakers, including
Brian have nentioned this--with the whol e process between
the election and the swearing in. You have excellent
testinony before you about the idea of bringing the new
Cabi net officers in and having them confirned before the
actual swearing in. But | would say the whol e issue of what
happens if both the President and Vice President, who are
sel ected by the electoral college in Decenber, fail to be
i naugur ated on January 20th, that whole issue ought to be
del ved into because that is when we are at our nost
vul ner abl e.

It has been suggested in other testinony that we
explicitly take acting Secretaries out of the |ine of
succession, saying an acting Secretary of State should not
come before the full Secretary of the Treasury. | would
commend that to you.

|'ve taken up far nore of your tine than | should
have, and | thank you.

SENATOR SI MPSON:  That is really splendid, both of you.
real ly appreciate that personally.

| was interested in that first Secretary proposal
in the background material. That's interesting, and that
person woul d be known to the Anmerican public, too, which is
an interesting part of that.

You know, they say it's a governnent of |aws and
not men and wonen. It is nmy experience that it's a
governnent of men and wonen. That's what | did when | was
out here for 18 nonths, and that's how you got things done.
So let's go over to the House, to--it doesn't matter what

party.

What are you two fine people able to say when this
ritualistic statement is made, that we don't want to "alter”
t he character of the House? |In other words, that phrase
comes fromthose who oppose what we do. They say we can't
have anything |ike that because it would "alter" the
character of the House, the people's House, direct election,
how troubl i ng, how un- Aneri can, how undenocratic. And here
all we're talking about is a tenporary thing, just totally



tenporary. | can't seemto get that across, at least in ny
vi ew, personally.

So what do you say to those who say, vehenently,
that this is an altering of the character of the House of
Representatives? What is your response to the argunent?

MR. BAIRD: Well, the proximal alteration cause is the
attack by the terrorists. Nobody who has worked on this set
out and said let's start fromscratch and see if we can
dream up a clever excuse for elimnating direct elections.
Nobody did that. What we did was we watched airplanes fly
into public buildings and kill thousands of our fellow
citizens, and we thought for about two seconds and said, if
it had been a nucl ear weapon, the world woul d have changed
i mmedi ately in an even nore profound way. That realization
I's what has altered our world.

In all the proposals for a continuity of the
House, what we have called for is direct election, but
followi ng a period of tenporary appointnent. So those who
woul d say in seeking for House continuity we have changed
sonet hing fundanental in the Constitution have created a
straw man. And it is a damaging straw man in this case
because it distorts the true nature of the situation.

The difference is, do you tenporarily nodify
basically one line of Article | of the Constitution, or do
you tear that entire Article out of the docunent for a
period of nonths? That is the sinple difference. Those who
woul d say that the continuity of the House is a threat to
the Constitution neglect the fact that they basically
elimnated all of Article | for a sustained period.

We haven't been successful in conveying that in a
conpel l'ing manner to people in positions of control over
this issue in the House, but | see that as the fundanental
difference and it's deeply troubling that we have not been
able to convey that.

Let me offer two other suggestions. One, | would
add to M. Sherman that the President should be able to
nom nate fornmer nmenbers of the Senate as well in his |ist of
succession, and while I"'mat it, | would suggest an
alternate capital site in Laram e, Wonng as a possible
suggestion. Both, | think, offered with genuine sincerity
and- -

SENATOR SI MPSON:  You and | know t hat .

[ Laughter.]
MR. SHERMAN. |If | may also respond, if soneone says it
woul d alter the character of the House, terrorists killing
25 percent of the nenbers of the House, that's what alters
the character of the House. What you want to do is mnimze
that alteration, and the way to do that is to make sure
first that you have the House of Representatives, and
second, that you haven't radically dis-enfranchised, say, a
section of the country or a viewpoint, one way or the other,
as to which 25 or 30 or 40 percent of the House.

A House neeting with only 60 percent of its
menbers, with everyone fromthe South and West gone, that's
a radical --You can say you' ve kept the character, because



they were all elected in districts, except you' re |eaving
out all the South and the West, or all the North and the
East .

Finally, | would suggest that you maintain the
character of the House best if each nenber were to file
sonet hi ng desi gnating their successor or designating a panel
of a few successors from which the governor woul d sel ect,
but that it would be clear that this would not be sonething
operative just because a particul ar nenber resigned or
becane incapacitated. You don't want to be able to, in md-
term resign and have your kid take over your seat. This
woul d apply only if 25 percent of the House left. The way
to maintain the character is to have sonmebody fill ny seat
that is nost consistent with what voters thought they were
getting.

SENATOR SI MPSON: | just have one nore, and then |I'm going
to go to ny cochair.

But it seens to ne that one of the things that we
in politics always detest, at |east all thoughtful
politicians, is to be ridiculed or enbarrassed. | can tel
you, it seenms to ne that if we do nothing and sonet hi ng
happens, the popul ace, Denocrat, Republican, |ndependent,
will say "where were you buns? Wat were you doing? Wat
in the world were you up to? You knew it happened. Wy
didn't you do sonethi ng?"

| would hate to be the one out there saying we
were trying to do things which are esoteric than real.
Because at one of the hearings, sonme young |lady said, if the
whol e purpose of terrorismis to disrupt the governnent, and
t hey know we have the machinery in place where it won't
happen, what a great place to be. | nean, that's reality.
"' m deeply appreciative.

LI oyd, excuse ne.

MR. CUTLER: On your suggestion, M. Chairnman, about the

el ected nenber designati ng who woul d be his successor, the
French have a systemvery nuch like that. They require--and
they do this by legislation. They require that if you are
el ected to the assenbly, and you are then nanmed for the

Cabi net--and they have the sane provision that we do, that
if you join the executive branch of the governnent, you nust
resign your seat--you nmay designate who your successor is.
They do it, as | understand it, at the tinme they thensel ves
are el ected.

MR. SHERMAN. | think that would be appropriate, but unlike
that system where the nore typical circunstance is one
menber | eaving, either to resign, that it would not be
appl i cabl e because we don't want to change the character of
the House if we don't have to. One nenber |eaving, we just
have a special el ection.

MR. CUTLER Right.



MR. SHERMAN. | wouldn't want to go to the circunstance
where, as | said, you could just resign md-termand hand
t he baton over to sonebody.

MR. CUTLER: Wth respect to the notion that it's inportant
to deal with presidential succession, with which we fully
agree, would you agree that we need to deal with judicial
succession as wel|?

The quorum for the Suprenme Court is specified by
| egi slation and could be altered by |egislation, provided
you had a Congress and a President who could function and
adopt the legislation. But there are nmany questions
relating to whether, for exanple, you could create an acting
or tenporary Justice of the Suprenme Court, as to whether if,
i nstead, you decide to alter the quorumrequirenent down
fromthe present six to, say, three or whatever

How do you deal with the associ ated questi ons,
nanely, who will pick the Suprenme Court Justice? How w ||
he be confirnmed? |Is he only there tenporarily? Should it
go by order of succession in each of the Crcuits, seniority
or sonething like that, or should it be left to--provided we
have a functioning President and Congress--should it be |eft
to the normal systenf

MR. BAIRD: | appreciate that question very nuch.

prem se in working so hard on this is that | believe the
nost powerful nessage we can send our own people and the
wor |l d, and those who wish to do us harm is the notion--and
not just the notion, but the reality--that you could kil
every single one of us, instantaneously, and within a matter
of days our governnent is back up and running, under
constitutional provisions, under the brilliance of checks
and bal ances and separation of powers that has served this
country and this world so well for so |ong.

What a trenendously powerful nessage it would be
if the instantaneous elimnation of all of us were followed
just a few days later with replacenent of people wth equal
stature, perhaps greater stature, of w sdom of conpetence,
where the Anerican people could say, yes, you killed a | ot
of good people, and you destroyed sone magnificent buil dings
and sonme marvel ous history, but the institutions that are so
fundanmental and specified in the Constitution wll
per severe.

So | think the next task, as we work on
presi dential succession, along with congressional
continuity, is to find a nmechanism a valid nmechanism for
qui ckly replacing judges. | haven't thought as extensively
about that, but | have given it sone consideration.

| woul d suggest that there may be nmerit to not
having the newWy confirnmed President al so nom nate a Suprene
Court and go through all the bl oody confirmation process.

t hi nk sone nechani sm such as you outline, M. Cutler, would
be preferable.

The President is going to have his or her hands
full at that tinme. | think sone other nechanism devoid of
political and in fighting, again on a tenporary basis, would
make sone sense. Not a lifetinme appoi ntnent, but perhaps



havi ng those folks fill the slot until such tinme as a duly-
el ected President can nom nate woul d nake sense to ne.

MR. CUTLER  There is one other issue which partly--

MR. SHERMAN: If | could respond to that as well. W' ve got
the three branches of governnent. The Executive woul d be
called upon in a tine of crisis to nmake decisions in perhaps
m nutes, perhaps involving retaliation. Congress m ght be
expected to act in days or weeks. A Judiciary would
probably not act for nonths on whatever issues arose.

While this Comm ssion would naturally want to cone
up with a conpl ete package to deal with every issue, every
branch of governnent, that package would inevitably involve
at | east one and maybe nore than one controversi al
constitutional amendments, which could not possibly be
adopted in the next year and possibly never would be. Wile
| do think you should cone up with recommendations as to al
three branches of governnent, they may have to nove through
our current governnent separately.

The critical thing is that we deal with the
Executive, because that is the nost easily decapitated
branch of governnent. It is the only branch of governnent
as to which there had been one partially successful effort
to decapitate. And it is a branch of governnment which, if
t here was sone horrendous attack, would probably be nmaking
the initial responses. Perhaps providence is with us.

That is also the only branch of governnment were
you can deal with nost of the problenms with a statute. So |
woul d hope we amend the 1947 presidential succession statute
just as quickly as we can get our colleagues to focus on it,
even if dealing with Congress | think would take a
constitutional amendnment. Some of the less likely scenarios
i nvol ving the Executive mght require a constitutiona
anmendnent, and the Judiciary would probably require a
constitutional amendnent unless it dealt only with the
guorum i ssue.

MR. CUTLER: | think your point is very well taken.

There is one nore issue which is partly, but only
partly, related to 9/11 and terrorism That is the
suggestion that gets nade fromtine to tine that Congress
shoul d not have to assenble in Washi ngton and vote
physically present in the two chanbers, that there should be
an electronic nmethod in which you could vote from your hone
district or some such thing.

Do you want to comment on that?

MR. BAIRD: Well, Jim Langevin, who is a new nmenber of the
House and a fornmer Secretary of State, has done sone
out st andi ng t hought on this and has proposed | egislation to
precisely study that issue.

| think there's real nerit to it. The worst case
scenario is an absol utely unexpected and devastating attack,
but it is entirely plausible to imagi ne scenari os in which
we have reason to believe that such an attack coul d take
pl ace and there is a need for the governnent to act in



response to that threat, and it is not a good idea to
convene, at |east here--maybe Laram e, Womnm ng does becone
nore appeal ing at that point.

But if it is dangerous for us to get together, or
if there is an outbreak of sone contagi on which suggests we
don't want to travel, you don't want to have a situation
where the Executive branch essentially says, because the
Congress cannot convene and conduct a vote, therefore, | can
act wi thout congressional approval on matters of war,
expenditures, et cetera, so | think we need to study that.

Again, | really want to underscore that all of
these are under extraordinary circunstances. | would not
favor a situation where we thought we could just have the
regul ar business of the Congress conducted w thout face-to-
face interactions. | think that would be a problem

SENATOR SI MPSON: Phil, please, go right ahead.

MR, BOBBITT: Two quick points. One very practical and one
nore theoretical.

On the practical side, | gather that many of your
col l eagues are a bit standoffish about these proposals
because they contenplate a tine in which a governor or sone
ot her body m ght appoint an interimsuccessor, who then
woul d run for election for that constituency. That
appoi ntment woul d give that person a considerable |eg up,
particularly in a time of crisis or a short lead tine to an
el ection.

How do you all deal with that?

MR. BAIRD: | think it's a legitimte question, but | think
it's based on a sonmewhat specious line of reasoning. You're
exactly right. It is one of the issues that has been

rai sed.

The Franmers were pretty clear that one of the
great constraints on an elected nenber's conduct is the
possibility of running for their election. The mnute
soneone takes office, they then becone subject to that
constraint.

Now, that has good and bad consequences. You can
occasionally vote certain ways, as people are well aware,
based on the proximty of the next election, not on
principle. But that's been with us forever.

| don't buy the prem se that because we hold
el ections so dear we will then prevent the people--that we
wi || not have sufficient confidence in the people in the
subsequent election to allow themto nmake their own choi ce.
The point being, if you appoint a successor, the people have
judgnment and wi sdomto, in the special election, reject
them |If it's a political nom nation or it's sonme bad
choi ce, or the person conducts thensel ves di shonorably,
that's what that subsequent special election is about.

So those who say we hold elections tremendously
dear, but we don't have any confidence in the people to use
good judgnment in an election, | find are logically
I nconsi stent.



MR BOBBITT: M second point is just to draw the foll ow ng
anal ogy. People who follow critical infrastructure, the
preservation of strategic studies around the new era we're
entering, often talk about a shift fromthreat or target-
based strategies, |ike deterrence, to vul nerability-based
strategies, |like redundance, resiliency, deception.

It seems to ne that what you're doing is very mnuch
in sync wwth that nove in strategic studies. Not that we
want to give up on the deterrence and the prosecutorial and
targeting side, but we want to supplenent it by naking
oursel ves | ess vul nerabl e.

MR. BAIRD: W all have a vested interest in the protection
side of this, so we would never want to abandon that. But
we al so have to recogni ze that protection can't be perfect,
especially in atime of this weaponry. The resilience is
preci sely what we're tal king about.

Senat or Sinpson's point earlier about what the
Anerican people would say if this were to happen, and this
body failed to act know ng that it could happen. The
Constitution is such a remarkabl e docunent that it gives us
a nmechani sm of putting these kinds of issues before the
people in the formof constitutional anendnents. That's why
we can anmend the Constitution. W would still have to have
three-quarters approval by the legislatures for this to
becone part of the Constitution. So if we truly trust the
peopl e, we should put this before themand | et them choose.

| can tell you from personal experience in ny
district, and everywhere else | have gone, the people get
this. They get it clearly, faster than this body got it.
You can pick a plane ride and talk to people and show t hem
t he book by the Continuity Conm ssion and the people wll
say, "Holy snokes" or worse, "you ought to fix this." They
get it.

The Readers Digest did a poll of its readershinp,
and the people get it. They do not want to wake up one
nmorni ng and not have a Congress. They do not want confusion
and uncertainty in the presidential succession line. They
don't want to give up checks and bal ances and separati on of

powers. If we truly trust the people, we ought to listen to
their good judgnent and act to fix this.

Senator Sinpson is absolutely right. It would be
to our eternal disgrace, | believe, if sonething dreadfu

were to happen and the nmechanisns were not in place to
provide for continuity and sonething even nore dreadful took
pl ace in that vacuum which I think we have to seriously
consi der.

MR. SHERMAN. |If | can also cormment on that, resilience is
deterrence, and deterrence is protection. | wll feel safer
wal king into the Capitol knowi ng that the terrorists know
that sone other bald guy fromthe San Fernando Valley w |l
show up if for sonme reason this one is unable--and 25
percent of ny coll eagues are al so unabl e.

The other thing I would also nmention, | becane
interested in presidential succession with no great thought
of terrorism This was back in March of 2001. O all the



concerns we have, only the presidential succession issue
could really happen in the absence of a catastrophic
terrorist attack. W're just tal king about one or two

i ndi vi dual s, perhaps one dying of natural causes, one being
assassinated. Not only do we have the terrorismrisk, but
we have all the nore natural or "one lone nut" risk with the
Executive branch. |1 hope we focus on that even nore quickly
than we focus on these other issues.

SENATOR SIMPSON: | can't thank you enough. Congressman
Sherman, the docunents you referred to, the bills you
referred to, will be part of the record, those drafts.

Are there further questions of these two fine
gentlemen? |If not, thank you for taking the tinme to cone
before the Comm ssion. W deeply appreciate it. Thank you,
and go forth. Grd your [oins.

[ Laughter.]

MR. ORNSTEIN:. We're going to wap this up quickly.

SENATOR SI MPSON: | thought we woul d suggest that, yes.
knew t hat you knew that | woul d suggest that, Norm

MR. ORNSTEIN: A couple of final comments, including a
little bit of a road map.

W will be working and exchangi ng docunents with
menbers of the Comm ssion, and | hope through a nore
i nformal dialogue as well, even as we continue to work with
Senator Cornyn and his very able staff, with Senator Lott,
with their Denocratic counterparts as well, on the
presi dential succession issue, and as we nove forward on the
congressional issues as well. W wll then nove--and we
will try and at least do this on a parallel track--to dea
with the issues of the Court.

| would take some small issue with Brad Sherman.
| think this is alittle bit nore urgent than he does. Many
of the scenarios that we have discussed in the fog of an
attack, there would be real questions that woul d be raised
about the legitinmacy of actions.

What if, say, 100 nenbers of the House of
Representatives remai ned alive, adopted the interpretation
of the quorumthat parlianentarians have used in the past in
the House, that a majority of those el ected, sworn and
living do constitute an adequate quorumto do business and
nove forward, choose a Speaker and so on. There will be a
challenge to that. The actions they m ght take that could
range up to and including a declaration of war or suspension
of habeas corpus. These are not areas where you want to
| eave anbiguity.

What if sonething happens at an inaugural and we
get six people popping up saying "I'mthe President"? You
want to have an adjudi catory body. The American people wl|
demand it, as they did after the election of 2000, with the
full legitimacy to be able to say this is adequate, correct,
constitutional, and this is not.

So having a Suprenme Court in place in this age of
terrorism or a final court of judgnent, as quickly as



possible is, in fact, sonmething neaningful, and we wll try
to nove forward on that issue as well so that we can fil
out the full portfolio of our responsibilities.

Finally, on behalf of Tom Mann and John Fortier, |
want to thank JimHo, the able staff director of the
Subcommi ttee on the Constitution, and Chairman Cornyn, for
providing us with this room and also, of course, in working
very closely with us on these issues. Also, | want to thank
Ki nberly Spears, who has helped to do so nmuch on this
Conmi ssion along with John, and, of course, all of you for
your commitnent to public service here as well.

SENATOR SI MPSON:  Thank you, Norm Do we have a thought
from our co-counsell or here?

MR. MANN:  Thank you, Senator Sinpson.

Just a word about the Conm ssion's schedul e.
Speaking to a nunber of staffers during the course of the
day, | realize there is an interest in noving ahead on the
H 1l early next year with the presidential succession. So |
woul d urge us to begin the Comm ssion deliberations on our
recommendati ons so that we m ght have devel oped a consensus
and make that available in both the Senate and the House
before our formal report is prepared and published, so that
we have an opportunity to shape this legislative effort in a
way that could nake a real difference.

SENATOR SIMPSON:  We will be accepting your recommendati ons.

But I want to thank my cochairman, LlIoyd Cutler.
It's always a delight to work with him and an honor and a
privilege. | have learned that. He's a great Anerican
citizen. He's always there to serve his country and to give
good counsel to others, regardl ess of party.

To Phil Bobbitt, who certainly with his record of
public service, it's a great pleasure. To Normand Tom you
are very fine catalysts of our efforts. Your energy and
ent husiasm are infectious. To John Fortier, who gives us
very solid research and splendid adm nistrative skills, it
has enhanced our work significantly. And to Kim there she
I's, the nost capable and efficient staff person.

We | ook forward to the time when you wll call us
again to sone inappropriate date that will be inpossible to
meet, but we'll try. Thank you all very nmuch for your
wonder ful support.

[ Wher eupon at 3:45 p.m, the hearing was
adj our ned. ]
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